

Chapter 4





Legal Discourse and The Logogenesis of Dialogue: 

The Social Construction of Facts





Appellate judgments are the product of a multiplicity of long and complex processes of negotiation, recontextualization and discursive reconstruction.  An event in the external world, or the “real” world happens and causes harm to another person.  This may be a physical act such as cricketers hitting balls out of the ground and, as a result, hurting people or damaging property.  It may also be a verbal event: somebody says something causing harm to another person, such as the threat in ZvV: “I am going to my mate’s house.  He will really fix you up”, or it may be someone omitting to say something they should have said, as in RvW, where a surgeon failed to inform his patient before an operation of a very specific and very rare risk.  These events are reconstructed discursively by the litigants in conference with their lawyers, they are further recontextualized in lawyers’ submissions to the court, by the evidence given in court, and by the arguments made and precedents cited by the lawyers on behalf of their clients.  The final step in the litigation process is for the judge, after having considered the arguments and the evidence, to make a decision and to justify it in writing, further recontextualizing what he read and heard in court.  The outcome of all this, the judgment, bears the traces of these various discursive events, some overtly and explicitly, some tacitly and implicitly.  After publication in law reports, the judgment becomes a part of the body of the common law and will, in turn, leave its traces in arguments and decisions to be made in the future.  This process is represented in Figure 4.1.
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The traces of these discursive reconstructions can be followed through what Fairclough (1992) has termed manifest intertextuality and constitutive intertextuality (or interdiscursivity).  Manifest intertextuality tells us something about the genesis of a text, its origins, the various voices that have some stake in the text.  Interdiscursivity is concerned with translating the discourse of social reality into legal discourse.  In this chapter I will examine the deployment of negotiatory resources as the text unfolds logogenetically.  The central questions here are: What choices from the system are made as the text unfolds? To what extent and how does the writer engage in a dialogue with a variety 
of
 other texts and in a dialogue with alternative possibilities?  How does the writer position herself in relation to these?  How does the writer move between the
 common-sense
 discourse of 
everyday
 reality and the
 specialised, abstract
 discourse of the law?



My starting point for a logogenesis of dialogue is Maley’s (1985) work on the generic structure of appellate judgments, where five structural elements have been proposed: ‘facts’, ‘issue’, ‘reasoning’, ‘conclusion’ and ‘order/finding’.  Of these, ‘issue’, ‘reasoning’, ‘conclusion’ and ‘order/finding’ are obligatory. 
 ‘Facts’ is an optional element
 and, when individual judgments are delivered, they are present in the leading judgment but may be omitted in the others.  Of course, each judge is free to write her own account of ‘facts’ if she wishes to do so.  An overview of the structural elements of a judgment is presented in Figure 4.2:



�



There is some flexibility in the order in which these elements can occur.  Some elements can occur more than once and some elements may be fused with others.  ‘Issue’ must come before ‘reasoning’ because the ‘issue’ determines what is being reasoned. The sequence ‘issue^reasoning’ may be recursive.  ‘Order’ follows from ‘reasoning’ and usually comes last.  However, it could also come at the beginning of the judgment, as exemplified below with extracts from the five judgments in BvS.  The ‘conclusion’ may occur as a separate element or as part of the ‘reasoning’.  This may also be a recursive element if there are several legal problems to be decided, or the ‘conclusion’ may be restated at different levels of generality.  To relate these structural elements to the declarative and the justifying functions of judgments: the declarative function is realized through ‘conclusion’ and ‘order’, the justifying function is realized through ‘issue’ and ‘reasoning’ (Maley 1985).



BvS:Porter:

1st sentence:�My Lords, this is an appeal from a judgment of the Court of Appeal reversing a decision of Oliver J. .....��last sentence

[Order]:�For the reasons I have given I am of the opinion that the appeal should be allowed, the judgment of the learned judge in the court of first instance should be restored, and the respondent should pay the costs in your Lordships’ House and in the Court of Appeal.��

BvS:Normand:

1st sentence:�My Lords, it is not questioned that the occupier of a cricket ground owed a duty of care to persons on an adjacent highway or on neighbouring property who may be in the way of balls driven out of the ground by the batsman, but it is necessary to consider the measure of the duty owed. .....��last sentence

[Order]:�



I agree that the appeal should be allowed.��

BvS:Oaksey:

1st sentence

[Order]:�My Lords, I have come to the conclusion in this difficult case that the decision of Oliver, J., ought to be restored.��

BvS:Reid:

1st sentence:�My Lords, it was readily foreseeable that an accident such as befell the respondent might possibly occur during one of the appellants’ cricket matches. .....��last sentence

[Order]:�

In my judgment, the appeal should be allowed.��

BvS:Radcliffe:

1st sentence

[Order]:�



My Lords, I agree that this appeal must be allowed.��

4.1	The Social Construction of Facts Through Engagement Values

The argument here is that facts in a legal judgment are not “discovered” as pre-existing entities.  Facts are socially constructed – the are highly intertextual and interdiscursive.  One important aspect here is that in appellate judgments, facts do not only relate to the construction of events in the “real” world.  They also construct the discursive history of a case through the court system.



4.1.1	Negotiating the Discursive History of a Case

The history of a case is generally found at the beginning of a judgment and contextualizes the following reasoning and decision.  The case history typically negotiates intertextual aspects such as: What happened before the case came before this court, what were some of the main arguments, what was the outcome of previous proceedings and appeals, what did the judges decide at each stage, what decisions did the litigants take in response to a
 court
’
s
 decision.  Thus, a judgment is firmly established as a dialogic text, responding to previous decisions and arguments.  What this means in intertextual terms is that a variety of external texts are introduced into the writer’s text.  To achieve this, extra-vocalisation plays a major role.  In interdiscursive terms, legal discourse dominates here.  Following are extracts from the five appellate cases in this study.



DvS:Buckmaster (legal discourse in small caps, extra-vocalisation values underlined):

1	My Lords, the facts of this case are simple.

2	On August 26, 1928, the appellant drank a bottle of ginger beer, manufactured by the respondent, which a friend had bought from a retailer and given to her.

3	The bottle contained the decomposed remains of a snail which were not, and could not be, detected until the greater part of the contents of the bottle had been consumed.

4	As a result she alleged, and at this stage her allegations must be accepted as true, 
that she suffered from shock and severe gastro-enteritis
.

5	She accordingly instituted the proceedings against the manufacturer which have given rise to this appeal.

6	The foundation of her case is that the respondent, as the manufacturer of an article intended for consumption and contained in a receptacle which prevented inspection, owed a duty to her as consumer of the article to take care that there was no noxious element in the goods, that he neglected such duty and is consequently liable for any damage caused by such neglect.

7	After certain amendments, which are now immaterial, the case came before the Lord Ordinary, who rejected the plea in law of the respondent and allowed a proof.

8	His interlocutor was recalled by the Second Division of the Court of Session, from whose judgment this appeal has been brought.



BvS:Porter:

1	My Lords, this is an appeal from a judgment of the Court of Appeal reversing a decision of Oliver J.

2	The action under review was brought by a Miss Stone against the committee and members of the Cheetham Cricket Club in respect of injuries said to be caused by their negligence in not taking steps to avoid the danger of a ball being hit out of their ground, or as the result of a nuisance, dependent on the same facts, for which they are responsible.

4	On Aug. 9, 1947, Miss Stone, the respondent, was injured by a cricket ball while standing on the highway outside her house, 10, Beckenham Road, Cheetham Hill.

5	The ball was hit by a batsman playing in a match on the Cheetham Cricket Ground which is adjacent to the highway.

6	The respondent brings an action for damages against the committee and members of the club - the striker of the ball is not a defendant.



MvJ:Denning:

1	In summer time village cricket is the delight of everyone.

	.....

10	On other evenings after work they practice while the light lasts.

11	Yet now after these 70 years a judge of the High Court has ordered that they must not play there any more.

12	He has issued an  injunction to stop them.

13	He has done it at the instance of a newcomer who is no lover of cricket.

14	This newcomer has built, or has had built for him, a house on the edge of the cricket ground which four years ago was a field where cattle grazed.

	.....

19	Now he complains that, when a batsman hits a six, the ball has been known to land in his garden or on or near the house.

20	His wife has got so upset about it that they always go out at weekends.

21	They do not got into the garden when cricket is being played.

22	They say that this is intolerable.

23	So they asked the judge to stop the cricket being played.

24	And the judge, much against his will, has felt that he must order the cricket to be stopped; with the consequences, I suppose, that the Lintz Cricket Club will disappear.



ZvV:White:

1	This is an appeal by a complainant against the dismissal by a magistrate of a complaint.

2	The appellant is an assistant police prosecutor.

3	He laid a complaint against the respondent (the defendant) alleging that the defendant had assaulted a named young woman, occasioning her actual bodily harm.

4	The magistrate held that the defendant’s conduct did not constitute an assault and for that reason he dismissed the complaint.

5	
The only ground of appeal is
 that the magistrate erred in law 
in 
holding
 
that
 the defendant’s conduct did not constitute an assault.



RvW:
Mason et al.
:

1	The appellant, Christopher Rogers, is an ophthalmic surgeon.

2	The respondent, Maree Lynette Whitaker, was a patient of 
the appellant
 who became totally blind after he had conducted surgery upon her right eye.

3	The respondent commenced proceedings against the appellant for negligence in the Supreme Court of New South Wales and obtained judgment in the amount of $808,564.38.

4	After an unsuccessful appeal to the Court of Appeal of New South Wales (12), the appellant now appeals to this Court.

5	There is no question that the appellant conducted the operation with the required skill and care.

6	The basis upon which the trial judge, Campbell J., found the appellant liable 
was
 that the had failed to warn the respondent that, as a result of surgery on her right eye, she might develop a condition known as sympathetic ophthalmia in her left eye.



In all five appellate cases of this study the judgments are contextualized by presenting an overview of the development of the case in the lower courts.  Case histories are characterized by frequent use of extra-vocalisation – alternative meanings are generally attributed to external voices.  Furthermore, at this stage alternative meanings are not represented through quoted speech but all external voices are assimilated into the writer’s own text.  Among the assimilation choices made, there is predominantly strong assimilation, that is, the external texts are assimilated into the writer’s own text to a very high degree and quite often the words of the external texts are no longer represented in any way, for example: My Lords, this is an appeal from a judgment of the Court of Appeal reversing a decision of Oliver J.  It is nowhere stated what Oliver J.’s decision actually said and what the judgment of the Court of Appeal actually said.  There are only few instances where external texts are represented as reported speech: The magistrate held that the defendant’s conduct did not constitute an assault.  In summary, the choices made from the extra-vocalisation cline tend to cluster towards the assimilation end of the cline of extra-vocalisation.




�




In the data for this study, intra-vocalisation values are very rare in the construction of a text’s discursive history.  If this option is chosen, heteroglossic alternatives which might be inferred by the reader are generally closed down.  For this, responsibility is taken by the writer.  For example:



The respondent brings an action for damages against the committee and members of the club - the striker of the ball is not a defendant. (BvS)

There is no question that the appellant conducted the operation with the required skill and care. (RvW)



Monoglossic utterances, allowing no alternative positions, are also rare in the construction of a text’s discursive history.  They may give information which is uncontestable, such as litigants’ names and their role in previous proceedings.  This kind of information need not be attributed to external sources; the writer takes responsibility for these propositions.



The appellant is an assistant police prosecutor.  (ZvV)

The appellant, Christopher Rogers, is an ophthalmic surgeon. (RvW)

The respondent, Maree Lynette Whitaker, was a patient of the appellant who became totally blind after he had conducted surgery upon her right eye. (RvW)



4.1.2	Negotiating the Social Reality of Events

The events in the “real” world, represented in the judgment as facts, are also constructed in a highly negotiatory way, although a wider range of choices is here deployed.  The writer can chose from the category ‘monogloss’.  If ‘heterogloss’ is chosen, alternatives can be attributed to external voices but they can also be inscribed in the writer’s own words.  Thus, judges make use of a broad range of engagement choices to construct and reconstruct what the various participants in the proceedings said, thus making the facts a vital part of the overall argument.



4.1.2.1	The Monoglossic Construction of Facts

The choice ‘monogloss’ is generally made at the outset of the presentation of facts.  A starting point is established which is not open to contestation; alternative positions are excluded; reader convergence is assumed.  This pattern is found is all six cases, the five appeals as well as the action in MvW.



BvS:Porter:

3�monogloss�The facts as found by the learned judge are simple and undisputed.��4�monogloss�On Aug. 9, 1947, Miss Stone, the respondent, was injured by a cricket ball while standing on the highway outside her house, 10, Beckenham Road, Cheetham Hill.��5�monogloss�The ball was hit by a batsman playing in a match on the Cheetham Cricket Ground which is adjacent to the highway.��6�heterogloss�The respondent brings an action for damages against the committee and members of the club - the striker of the ball is not [close] a defendant.��7�monogloss�The Club has been in existence, and matches have been regularly played on this ground since about 1864.��8�monogloss�Beckenham Road was constructed and built up in 1910.  ��

DvS:Buckmaster:

1�monogloss�My Lords, the facts of this case are simple.��2�monogloss�On August 26, 1928, the appellant drank a bottle of ginger beer, manufactured by the respondent, which a friend had bought from a retailer and given to her.��3�heterogloss
�The bottle contained the decomposed remains of a snail which were 
not
 [close]
,
 and could 
not
 [close]
 be
, detected until the greater part of the contents of the bottle had been consumed.��4�heterogloss
�As a result she alleged
 [extra-vocalise]
, and at this stage her allegations must be accepted as true, that she suffered from shock and severe gastro-enteritis.��

MvJ:Denning:

1�monogloss�In summer time village cricket is the delight of everyone.��2�monogloss�Nearly every village has its own cricket field where the young men play and the old men watch.��3�monogloss�In the village of Lintz in County Durham they have their own ground, where they have played these last 70 years.��4�monogloss�They tend it well.��5�monogloss�The wicket area is well rolled and mown.��6�monogloss�The outfield is kept short.��7�monogloss�It has a good club-house for the players and seats for the onlookers.��8�monogloss�The village team play there on Saturdays and Sundays.��9�monogloss�They belong to a league, competing with their neighbouring villages.��10�monogloss�On other evenings after work they practice while the light lasts.��

ZvV:White:

6�monogloss�The facts were these.��7�monogloss�On the afternoon of 20 October 1986, the young woman accepted a lift from the defendant who had been sitting on a bench nearby while she made a telephone call.��8�monogloss�She had just missed a lift from her sister who had driven by while she was in the telephone booth.��9�heterogloss�He asked
 [extra-vocalise]
 whether she needed a lift and she said she did.��10�monogloss�He indicated his white van nearby.��11�heterogloss�She asked
 [extra-vocalise]
 him to follow her sister’s golden coloured car.��12�monogloss�They both got in the defendant’s van and he drove off.��13�heterogloss�She said in evidence
 [extra-vocalise]
 that she was a little nervous about accepting the lift and had tested the door as she got in.��

RvW:
Mason et al.
:

6�heterogloss�The basis upon which the trial judge, Campbell J., found the appellant liable
 [extra-vocalise]
 was that the had failed to warn the respondent that, as a result of surgery on her right eye, she might
 [intra-vocalise]
 develop a condition known as sympathetic  ophthalmia in her left eye.��7�monogloss�The development of this condition after the operation and the consequent loss of sight in her right eye were particularly devastating for the respondent as she had been almost totally blind in her right eye since a penetrating injury to it at the age of nine.��8�monogloss�Despite this early misfortune, she had continued to lead a substantially normal life: completing her schooling, entering the workforce, marrying and raising a family.��9�monogloss�In 1983, nearly forty years after the initial injury to her right eye and in preparation for a return to the paid workforce after a three year period during which she had looked after her injured son, the respondent decided to have an eye examination.��10�monogloss�Her general practitioner referred her to Dr. Cohen, an ophthalmic surgeon, who prescribed reading glasses and referred her to the appellant for possible surgery on her right eye.��

MvW:Windeyer (first hearing):

64�monogloss�The events happened at Portland in Victoria.��65�monogloss�Susan McHale and her mother were staying during the school holidays with Mrs. McHale’s sister, Mrs. Moulton, at her home in Lighthouse Avenue, Portland.��66�monogloss�Next to the Moulton’s house, on the west side of it, was a house occupied by the family named Davies; adjoining their property, on the west, was an open paddock.��67�monogloss�At that time the harbour of Portland was being constructed.��68�monogloss�Mr. Davies was a  construction engineer employed by the Portland Harbour Trust in connexion with the project.��69�monogloss�Mr. Moulton was the secretary of the Trust.��70�monogloss�The Moultons had a daughter, Carol, about two years older than her cousin, the plaintiff.��71�monogloss�The Davies had a daughter, Delphine, about the same age as Carol.��72�monogloss�The three little girls were playmates.��73�monogloss�Mr. H. H. Watson, the father of Barry Watson, is an earth-moving contractor, that business being carried on by him as a director of a company, called H. H. Watson Pty. Limited.��74�monogloss�His company had a contract for carting filling for the breakwater that was being built as part of the harbour works.��75�monogloss�He spent much of his time at Portland, although his home and place of permanent residence was in New South Wales.��76�monogloss�In January 1957 his wife, his daughter and his son Barry had come to Portland to be with him during the school holidays.��77�monogloss�They all stayed at a hotel there.��78�monogloss�During the afternoon of 21st January the three girls, Susan, the plaintiff, Carol and Delphine, were playing in the paddock beside the Davies’ home when they were joined by Barry Watson and another boy.��

How is the choice ‘monogloss’ related to the context and to legal discourse?  An appeal deals with questions of law.  The facts of a case are taken as uncontested.
  This may be stated explicitly:




My Lords, the facts of this case are simple. (DvS:Buckmaster 1)

The facts as found by the learned judge are simple and undisputed. (BvS:Porter 3)

In the end there was little if any dispute as to the basic facts. (MvJ:Geoffrey Lane 60)

The only ground of appeal is that the magistrate erred in law in holding that the defendant’s conduct did not constitute an assault. (ZvV:White 5)



Thus, the monoglossic construction of facts creates a space for writer positioning and reader alignment with a strong expectation of reader solidarity.  An alternative position to the monoglossic utterances in the 
extracts above would be extremely difficult.



Monoglossic utterances may be associated with what traditionally has been called “neutral” or “objective” statements.  However, as discussed in chapter 2, the distinction between “objective” and “subjective” is too simple.  In SFL, each clause makes interpersonal meaning, which is realized in the Mood element of the clause.  A monoglossic proposition can be negotiated only in terms of positive or negative polarity: The appellant drank a bottle of ginger beer - The appellant didn’t drink a bottle of ginger beer.  In dialogic terms, then, the interpersonal charge of monoglossic utterances is very low – the writer takes responsibility for the proposition and excludes alternatives.



4.1.2.2	The Heteroglossic Construction of Facts Through Extra-vocalisation Values


Despite reader alignment early on in the judgment, in an adversarial system competing versions of events, and therefore competing versions of facts, have to be negotiated.  Thus, heteroglossic diversity is an integral aspect of the construction of facts.  In legal proceedings, the facts are discursively constructed by litigants and witnesses giving evidence in response to questions asked by counsel.  As a result, heteroglossic diversity in the construction of facts is to a large extent attributed to other voices.  This raises the question: To what extent are external texts represented and to what degree are they recontextualized and assimilated into the writer’s own text?  In other words, where on the cline of extra-vocalisation can these choices be plotted?




In contrast to the discursive history of a case, external texts constructing the facts of a case are clearly marked as such and distinguished from the writer’s own text through reporting structures.  Below are examples from three cases:



BvS:Porter:

14�extra-vocal�
A witness, Mr. Brownson
, who lives in the end house - one of the six at the end nearest the ground and opposite to that of the respondent -, said that five or six times during the last few years he had known balls hit his house or come into the yard.��15�extra-vocal�
His
 evidence
 was quite vague as to the number of occasions and it has to be observed that his house is substantially nearer the ground than the respondent’s.��16�extra-vocal�
Two members of the club of over thirty years’ standing agreed
 that the hit was altogether exceptional to anything previously seen on the ground.��17�extra-vocal�
They also said
 - and the learned judge accepted their evidence - that it was only very rarely indeed that a ball was hit over the fence during a match.��

MvJ:Denning:

40��To use her own words:��41�extra-vocal�“When the balls come over, they the cricketers, either ring or come round in twos and threes and ask if they can have the ball back, and they never ask properly.��42�extra-vocal�They just ask if they can have the ball back, and that’s it.��43�extra-vocal�They have been very rude, very arrogant and very ignorant, and very deceitful ... to get away from any problems we make a point of going out on Wednesday, Fridays, and the weekends.”��

ZvV:White:

6��The facts were these.��7��On the afternoon of 20 October 1986, the young woman accepted a lift from the defendant who had been sitting on a bench nearby while she made a telephone call.��8��She had just missed a lift from her sister who had driven by while she was in the telephone booth.��9�extra-vocal�He asked whether she needed a lift and she said she did.��10��He indicated his white van nearby.��11�extra-vocal�She asked him to follow her sister’s golden coloured car.��12��They both got in the defendant’s van and he drove off.��13�extra-vocal�She said in evidence that she was a little nervous about accepting the lift and had tested the door as she got in.��14�

extra-vocal�The defendant accelerated the van and soon after it was under way, he offered her money for sexual favours.��15�extra-vocal�She rejected his offer.��16�extra-vocal�He persisted.��17�extra-vocal�She demanded that he stop to allow her to get out but he drove on, accelerating as he went, albeit rather slowly as the van was loaded.��18�extra-vocal�She repeated her demand, threatening to jump out; and she opened the passenger’s side door slightly.��19��He accelerated faster so she allowed the door to close.��20�extra-vocal�The appellant then said, as the van was gathering speed: “I am going to take you to my mate’s house.��21�extra-vocal�He will really fix you up.”��22��By this time the van was travelling at 60 km/h.��23�extra-vocal�The threat in the circumstances put her in such fear that she opened the door and leapt out on the roadside.��24��She suffered some bodily injuries, although not as serious as might be expected.��

Extra-vocalisation choices in the construction of facts tend to cluster around the ‘insert’ end of the cline.  The actual words are usually present, either as quoted or reported speech and can be mapped on the extra-vocalisation cline as shown in Figure 4.4.  
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External texts are either represented in their original forms or only weakly assimilated into the writer’s own text.  What was actually said is still available to the reader.  Stronger assimilation through nominalisation does occur.  However, the function of nominalized forms is to summarize what was said and to drive the text forward.  For example:



BvS:Porter (14-15):


�A witness, Mr. Brownson, …  said
 �that five or six times during the last few years he had known balls hit his house or come into the yard.��
�


His evidence was quite vague as to the number of occasions and it has to be observed that his house is substantially nearer the ground than the respondent’s.��


MvJ:Denning (70-75):


�The cricket club have offered�to remedy all the damage and pay all expenses.



��They have offered��to supply and fit unbreakable glass in the windows, and shutters or safeguards for them.



��They have offered ��to supply and fit a safety net over the garden whenever cricket is being played.��
�



Every offer by the club has been rejected.��



ZvV:White (20-23):


�The appellant then said, as the van was gathering speed:� “I am going to take you to my mate’s house.  He will really fix you up.”��
�


The threat in the circumstances put her in such fear that she opened the door and leapt out on the roadside.��


The dynamic deployment of extra-vocalisation values to assimilate other texts to varying degrees into the writer’s own can be mapped on the extra-vocalisation cline as follows:




�




4.1.2.3	The Heteroglossic Construction of Facts Through Intra-vocalisation Values

In chapter 2, judgments were described as an individual’s decision about a legal problem and her reasoning and justification of that decision.  Therefore, heteroglossic alternatives are also found to be inscribed in the writer’s own words.  Because the construction of facts is essentially achieved through witnesses telling what happened, heteroglossic alternatives can be attributed to external texts as well as the writer herself.  In the following extracts, intra-vocalisation values are attributed to external voices – they are projected.



BvS Porter (external texts in small caps; intra-vocalisation underlined):

16��Two members of the club of over thirty years’ standing agreed that the hit was altogether exceptional to anything previously seen on the ground.��17�open�They also said - and the learned judge accepted their evidence - that it was only very rarely indeed that a ball was hit over the fence during a match.��18�

close�On these facts the learned judge acquitted the appellants of negligence and held that nuisance was not established.��

MvJ:Geoffrey Lane:

20�

�The judges accept that the plaintiffs when they bought the house did not pay any particular attention to the fact that it was a cricket field at the bottom of their garden, rather than any other sort of open space.��69�

open�Mr. Nevins, the captain of the first team, agreed that when these homes were first built it was obvious that there was going to be trouble from balls driven over the bowler's head into the gardens.��

RvW:
Mason et al.
:

12�open



open�The appellant advised her that an operation on the right eye would not only improve its appearance, by removing scar tissue, but would probably restore significant sight to that eye.��

In appellate judgments, intra-vocalisation values attributed to external voices seem to be rare.  (The examples above are the only ones found in the data for this study.)  Again, this choice must be seen in the context of legal Discourse.  In an appeal, the facts are not contested.  Therefore, heteroglossice alternatives to those values which have been agreed on can be backgrounded.  By contrast, in a first hearing there seems to be a greater degree of heteroglossic alternatives attributed to external voices.  This can be exemplified with an extract from MvW: Windeyer.  Heteroglossic alternatives inscribed into the writer’s own words are ignored for the time being and will be dealt with later.  (External text in small caps, intra-vocalisation values underlined)



MvW:White:

107��The plaintiff says that Barry Watson took it from his pocket saying “look at this”: that he was handling it, “throwing it up in the air” she said, by which apparently she meant, as she later said, moving it from hand to hand: that he said “my father made it for me”: that she said “it looks very dangerous, you should put it away”: that he put it back in his pocket.��108�close�She remembered no other conversation about it.��109�close�No one , she said, asked him what  it was for.��110�

close

close�Her description of its appearance was that “it was a home-made thing; it was not a bought thing”: that it was silver in colour, made of steel; and she said it was heavy 
although
 she had not felt it.��111��It was, as she remembered, thicker than an ordinary lead pencil.��112��Her evidence as to its size was supported by her cousin, Carol Moulton.��113��Asked to describe the thing, Carol Moulton said it was “about six inches long, about half an inch wide and had a head in its front, sharp; it reminded me of a small harpoon”.��114�

close�But although she referred to it again later as “the harpoon thing” she made it clear in cross-examination that it had no barb on it and that when she said it had a “head” she meant only that its end was tapered to a point.��115�open�She described it as steel grey in colour, and said “I had the impression that it was home-made”.��116��She said that Barry told her that his father had given it to him.��117��In the course of her evidence-in-chief this occurred: ��118��“Did you or Susan say anything about the object? — ��119�open/close�I can’t remember actually saying something, but I do remember I thought it was very dangerous. — ��120��Never mind what you thought.  ��121��Did anyone say anything about it being dangerous? — ��122�open�I think Susan asked him to put it away. — ��123��Did he put it away?  ��124��Yes he did.”��125�

close�She also said that before putting it back in his pocket he had been holding it in his hand for about ten minutes: that no one asked him what it was for or what he did with it.��126�close

open�“I did not ask him,” she said, “because in my opinion it seemed useless.”��127��She said that the only thing she remembered him saying — and she insisted that she remembered his exact words — was that “his father gave it to him.”��

Intra-vocalisation values attributed to external voices allow an external voice to invite alternative positions (I had the impression, I think, in my opinion, it seemed) or to reject alternative positions (although, no one, not).  Although this study is not concerned with quantitative issues, it seems that intra-vocalisation values attributed to external voices are more concerned with closing down alternative positions rather than inviting them.  More specifically, alternative positions are closed down through the option ‘deny’ – an alternative position in the form of the positive declarative is acknowledged but negated (White 1998: 131).  In adversarial proceedings, two competing versions of events are presented to the court.  Witnesses have to present their evidence; witnesses also have to defend their evidence against the competing evidence of the opposition.  In these circumstances, alternatives are acknowledged but negated – the heteroglossic dialogue is closed down.
  
‘Close
’ value
s from the extreme end of cline (
of course, or course not
) are generally avoided and
 at the same time
 
these 
‘close
’
 values are chosen in conjunction with
 the first person perspective, making them 
op
en to
 divergent accounts.




Intra-vocalisation values attributed to external sources can be plotted on the cline of intra-vocalisation as shown in Figure 4.6:



�



The final issue to consider in the social construction of facts is heteroglossic alternatives which are inscribed in the w
riter’s own words.  The pattern
 here seems to be quite similar to the one in negotiating a case’s discursive history: (1) Intra-vocalisation values are rare, and (2) the intra-vocalisation choices made tend to cluster towards the ‘close’ end of the cline: alternative positions are acknowledged but rejected.



BvS: Porter:

10�open�The match pitches have always been, and still are, kept along a line opposite the pavilion, which was the mid-line of the original ground.��11��The effect is that for a straight drive - the hit in the case in question - Beckenham Road has for some years been a few yards nearer the batsman than the opposite end.��12��The cricket field, at the point at which the ball left it, is protected by a fence seven feet high, but the upward slope of the ground is such that the top of the fence is some seventeen feet above the cricket pitch.��13�close�The distance from the striker to the fence is about seventy-eight yards, not ninety yards as the learned judge states,  and to the place where the respondent was hit, just under a hundred yards.��

DvS: Buckmaster:

3�close�The bottle contained the decomposed remains of a snail which were not, and could not be, detected until the greater part of the contents of the bottle had been consumed.��

ZvV:White:

6��The facts were these.��7��On the afternoon of 20 October 1986, the young woman accepted a lift from the defendant who had been sitting on a bench nearby while she made a telephone call.��8��She had just missed a lift from her sister who had driven by while she was in the telephone booth.��9��He asked whether she needed a lift and she said she did.��10��He indicated his white van nearby.��11��She asked him to follow her sister’s golden coloured car.��12��They both got in the defendant’s van and he drove off.��13��She said in evidence that she was a little nervous about accepting the lift and had tested the door as she got in.��14��The defendant accelerated the van and soon after it was under way, he offered her money for sexual favours.��15��She rejected his offer.��16��He persisted.��17��She demanded that he stop to allow her to get out but he drove on, accelerating as he went, albeit rather slowly as the van was loaded.��18��She repeated her demand, threatening to jump out; and she opened the passenger’s side door slightly.��19��He accelerated faster so she allowed the door to close.��20��The appellant then said, as the van was gathering speed: “I am going to take you to my mate’s house.��21��He will really fix you up.”��22��By this time the van was travelling at 60 km/h.��23��The threat in the circumstances put her in such fear that she opened the door and leapt out on the roadside.��24�close
/ o
pen
�She suffered some bodily injuries, although not as serious as 
might
 be expected.��

RvW:
Mason et al.
:

7��The development of this condition after the operation and the consequent loss of sight in her right eye were particularly devastating for the respondent as she had been almost totally blind in her right eye since a penetrating injury to it at the age of nine.��8��Despite this early misfortune, she had continued to lead a substantially normal life: completing her schooling, entering the workforce, marrying a
nd
 raising a family.��9��In 1983, nearly forty years after the initial injury to her right eye and in preparation for a return to the paid workforce after a three year period during which she had looked after her injured son, the respondent decided to have an eye examination.��10��Her general practitioner referred her to Dr. Cohen, an ophthalmic surgeon, who prescribed reading glasses and referred her to the appellant for possible surgery on her right eye.��11�close�The respondent did not follow up the referral until 22 May 1984 when she was examined by the appellant for the first time.��12��The appellant advised her that an operation on the right eye would not only improve its appearance, by removing scar tissue, but would probably restore significant sight to that eye.��13��At a second consultation approximately three weeks later, the respondent agreed to submit to surgery.��14��The surgical procedure was carried out on 1 August 1984.��15�open

close�After the operation, it appeared that there had been no improvement in the right eye but, more importantly, the respondent developed inflammation in the left eye as an element of sympathetic ophthalmia.��16�

close�Evidence at the trial was that this condition occurred once in approximately 14,000 such procedures, although there 
was also
 evidence that the chance of occurrence was slightly greater when, as here, there had been an earlier penetration injury to the eye operated upon.��17�close/open�The condition does not always lead to loss of vision but, in this case, the respondent ultimately lost all sight in the left eye.��18�close�As the sight in her right eye had not been restored in any degree by the surgery, the respondent was thus almost totally blind.��

It is important to note that in closing down heteroglossic alternatives in the construction of evidence, extreme values such as of course and 
of course not
 
are avoided.  Writers tend to prefer the ‘middle ground’ where ‘close’ alternatives occur in conjunction with ‘open’ values (not always, probably not), or where alternatives are acknowledged either explicitly (although) or implied through the negative.  



�



There is, however, also a dynamic way to negotiate intra-vocalisation values, and that involves a shunting between ‘open’ and ‘close’ values.  What this means is that heteroglossic dialogue is opened up before it is closed down.  Alternative positions are invited but then cut off.  For example, in MvW the judge engages with the nature of the metal object which hit a little girl in the eye and the various descriptions given by plaintiff, defendant and witness.  This negotiation can be glossed along the following lines:



open�It may have been big, it may have been smaller

It could have been grey, it could have been black

It probably looked dangerous

Small children seem to remember things bigger than they really are���BUT��close�All these alternatives don’t matter – you DON’T throw a thing like this at people.��

The dynamic deployment of opening and closing heteroglossic diversity is traced in an extract from MvW:Windeyer (128-137) below.



��OPEN 				CLOSE

����128��I do not doubt that in the light of what happened afterwards, both these witnesses remembered that the thing they were shown looked to them, as small girls, dangerous.��129��Whether this was said at the time, I am not so certain.���130��Carol Moulton was not prepared to say that it was.���131��That Barry was asked to put it away so that they might go on with their game seems entirely likely.����132��If they be mistaken as to the thickness of the “dart” he showed them, as I think they are, that is not surprising.��133��They saw it for only a matter of minutes at the most.����134��They saw it when they were young children; and young children often remember things as larger and seemingly more significant than they really were.����135��Moreover, in the light of what happened, the thing they were shown is no doubt recalled as something formidable and menacing.��136��But whether what was thrown and hit the plaintiff was a thing of the size they describe, or somewhat smaller as Barry Watson says, does not seem to matter.��137��A sharp pointed metal rod whether large or small is 
not
 a thing to throw at a person.
��

These choides are determined by and constitutive of legal discourse.  The first hearing of a case is concerned with establishing the facts through the evidence given in court.  In that sense, the discursive reconstruction of the facts in the judgment is closer to the first recontextualization of the oral evidence in court (see Figure 4.8).  



�����������HEARING:

Competing

Versions of Events

Presented�JUDGMENT:

�Competing Versions

Negotiated as

Facts�Court of Appeal:

Facts no longer
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Figure 4.8: Decreasing intra-vocal negotiation of facts



Furthermore, in the first hearing, plaintiff, defendant and their witnesses present competing versions of events and in the judgment these competing versions have to be engaged with to justify the court’s decision.  Ultimately, one version has to be accepted over the others – heteroglossic diversity is opened up, then closed down.



4.1.3	The Social Construction of Facts and the Negotiation of Interdiscursivity

Courtroom discourse is a hybrid of two discourses – the discourse of the “real” world, that is the discourse of specific events involving specific people in circumstances, and the abstract discourse of legal categories and rules.  In the resolution of legal conflict, these two disparate discourses are brought together when lay people and law people interact with each other.  In the lawyer’s office and in the courtroom, this happens through dialogue (Maley et al. 1995, Gibbons & Hale 1997).  In a judgment, these two discourses must be negotiated by the writer.  
She
 must bring the everyday discourse of the lay people within the domain of the discourse of law.  
She
 presents what people said in court as facts and then applies the law to the facts.  This makes judgments a prime site of manifest intertextuality as well as constitutive intertextuality or interdiscursivity (Fairclough 1992).



In the discursive history of a case it is the semiotic reality of the law that is foregrounded through assimilating previous texts into the writer’s own and through assigning a speech functional or technical legal value to assimilated texts: the case, amendments, plea, judgment, decision, injunction, evidence, complaint, allegation.  At this stage, the 
commonsense 
discourse of the 
“real
”
 world is either absent, as in DvS:Buckmaster (legal discourse in small caps).



6	The foundation of her case is that the respondent, as the manufacturer of an article intended for consumption and contained in a receptacle which prevented inspection, owed a duty to her as consumer of the article to take care that there was no noxious element in the goods, that he neglected such duty and is consequently liable for any damage caused by such neglect.

7	After certain amendments, which are now immaterial, the case came before the Lord Ordinary, who rejected the plea in law of the respondent and allowed a proof.

8	His interlocutor was recalled by the Second Division of the Court of Session, from whose judgment this appeal has been brought.



Or, if the discourse of the “real” world is present in the discursive history at all, it is very much backgrounded and either projected or embedded, for example:



ZvV:White:

1	This is an appeal by a complainant against the dismissal by a magistrate of a complaint.

2	The appellant is an assistant police prosecutor.

3	He laid a complaint against the respondent (the defendant) alleging that the defendant had assaulted a named young woman, occasioning her actual bodily harm.

4	The magistrate held that the defendant’s conduct did not constitute an assault and for that reason he dismissed the complaint.

5	The only ground of appeal is that the magistrate erred in law in holding that the defendant’s conduct did not constitute an assault.



MvJ:Geoffrey Lane:

40	He granted an injunction, the effect of which in practical terms will be to stop cricket from being played on the ground.



In the construction of real world events as legal discourse (‘facts’), different engagement choices are made.  The real world is constructed either in monoglossic utterances – reader convergence is assumed – or in hete
r
oglossic terms – alternative texts are chosen from the ‘insert’ end of the cline (legal discourse in small caps):



4�monogloss�On Aug. 9, 1947, Miss Stone, the respondent, was injured by a cricket ball while standing on the highway outside her house, 10, Beckenham Road, Cheetham Hill.��5�monogloss�The ball was hit by a batsman playing in a match on the Cheetham Cricket Ground which is adjacent to the highway.��6�monogloss�The respondent brings an action for damages against the committee and members of the club - the striker of the ball is not a defendant.��7�monogloss�The Club has been in existence, and matches have been regularly played on this ground since about 1864.��8�monogloss�Beckenham Road was constructed and built up in 1910.  ��9�monogloss�For the purposes of its lay-out, the builder made an arrangement with the club that a small strip of the ground at the Beckenham Road end should be exchanged for a strip at the other end.��10�monogloss�The match pitches have always been, and still are, kept along a line opposite the pavilion, which was the mid-line of the original ground.��11�monogloss�The effect is that for a straight drive - the hit in the case in question - Beckenham Road has for some years been a few yards nearer the batsman than the opposite end.��12�monogloss�The cricket field, at the point at which the ball left it, is protected by a fence seven feet high, but the upward slope of the ground is such that the top of the fence is some seventeen feet above the cricket pitch.��13�monogloss�The distance from the striker to the fence is about seventy-eight yards, not ninety yards as the learned ju
dge states,  and to the place 
where the respondent was hit
, just under a hundred yards.��14�extra-vocal�A witness, Mr. Brownson, who lives in the end house - one of the six at the end nearest the ground and opposite to that of the respondent -, said that five or six times during the last few years he had known balls hit his house or come into the yard.��15�extra-vocal�His evidence was quite vague as to the number of occasions and it has to be observed that his house is substantially nearer the ground than the respondent’s.��16�extra-vocal�Two members of the club of over thirty years’ standing agreed that the hit was altogether exceptional to anything previously seen on the ground.��17�extra-vocal�They also said - and the learned judge accepted 
their evidence
 - that it was only very rarely indeed that a ball was hit over the fence during a match.��

We can now map interdiscursivity in the construction of facts as a topological space.  The semantic resource to construct this move from the events of the “real” world to the abstract principles of the law is extra-vocalisation and its realization through a variety of lexicogrammatical resources from projection to nominalization.  Once an event has been become a projection or a noun, it can be given a legal name, turning an event in the 
“
real
”
 world into a legal thing (Figure 4.9).
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Figure 4.9: A topology of extra-vocalisation and the negotiation of inter-discursivity



In conclusion, in the social construction of ‘facts’ in a judgment, monoglossic as well as heteroglossic resources are deployed.  Monoglossic utterances attempt to establish uncontested values which are shared by the reader, thus inviting reader alignment with the proposed utterances.  Extra-vocalisation values negotiate the discursive history of a text and evidence presented in court, thus firmly establishing the text as part of a chain of texts.  Intra-vocalisation values acknowledge alternative positions but frequently reject these alternatives, thus acknowledging the adversarial nature of the contest.  These choices are determined by and reflect the discourse of the common law.  Firstly, judicial decisions are not uncontestable but may be appealed and the appellate court
s
 have
 to acknowledge and engage with the decision
s
 of the lower courts.  Secondly, the common law system of England and its former colonies is an adversarial system, where competing versions of facts need to be negotiated – alternatives are acknowledged but denied – heteroglossic dialogue is closed down.  Thirdly, the discourse of social events is through extra-vocalisation values turned into legal discourse, thus framing the legal issues and following reasoning.



4.2	The Scaling of Facts

In section 3.2 I argued that facts in a judgment are an important aspect of persuasion and that facts can be made persuasive through scaling up and down.  By scaling some facts up and others down, the reader can be positioned for the judge’s decision.  This section will provide a more detailed discussion of the graduation resources deployed in the construction of facts.



Generally speaking, there is a wide range of variety in the graduation choices made in the data for this study and in the amount of graduation values present in different texts.  Another important issue here is the interaction of graduation and engagement: who takes responsibility for the scaling?  Are graduation values inscribed in the writer’s own words or are they attributed to an external text?  And finally, graduation by itself and in conjunction with engagement can be a dynamic force in opening up and closing down dialogue.  For ease of reference, Figure 4.2 representing the structural elements of a judgment is repeated here.
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4.2.1	Facts and ‘Grade’ Values

Values at the extreme ends of the grade cline (see Figure 3.13 in section 3.4.2) are generally avoided by judges in the construction of facts.  If they are chosen, they are attributed to another source.  Also generally avoided are attitude values.  If they are chosen, they are also usually attributed to other sources, as for example BvS:Porter (16-17):



�Two members of the club of over thirty years standing agreed� that the hit was altogether exceptional [grade + appreciation] to anything previously seen on the ground.���They also said - and the learned judge accepted their evidence - �that it was only very rarely indeed [grade + open] that a ball was hit over the fence during a match.��

However, despite this general avoidance, high grade values and attitude values may be chosen as they constitute an effective means to construe events in the “real” world semiotically as ‘facts’ in judgments in a way which positions the reader for the judge’s decision in favour of one of the litigating parties.  I will take here a closer look at the construction of facts in two judgments in Miller v Jackson – Lord Denning’s judgment and Geoffrey Lane’s judgment – and show how different choices from the ‘grade’ cline construe the same events in the “real” world differently as ‘facts’ and position the reader for different judicial decisions.



To represent the choices made by the writer, the ‘grade’ cline has been divided into three rough areas high - media
n
 - low.  What is important here is not the exact location of an utterance on this scale but the consistent choices made by each writer, the clusterings of meanings and the effect of these choices in creating a space for the judge’s finding and in positioning the reader.



MvJ:Geoffrey-Lane:


��HIGH��			LOW

�
�44��By the time of the hearing in 1976 they had had quite a number of balls come into their garden

��
�48�Broken glass landed all around her

���
�55�there is no doubt that of all the residents in Brackenridge Road the plaintiffs have suffered the most

���
�57�Certainly the plaintiffs take themselves off

���
�58���It is perhaps worth remarking in passing that one of the things Mrs. Miller said she objected to was the attitude of club members who came to no. 22 in search of the balls.

�
�59���Although the judge made no specific finding of the matter, it seems that she may have been unduly sensitive on this aspect of the affair at least.

�
�60�
	
Almost
 every Saturday .....



���
68�There was no way they could stop balls going into the premises

�the plaintiffs were likely to suffer in the future��
�
69
�
It was obvious that there 


was going to be trouble


���
70��There is little doubt that the plaintiffs would be in real danger [focus:sharpen]��
�

In this text there is an accumulation of high and median values, and some low values.  What we need to consider now is which meanings are scaled up, which ones are toned down.  Scaled up are meanings construing the problem: amount of balls coming into the plaintiffs’ garden, amount of damage caused, usuality of problem, probability of future problem.  Toned down are meanings construing the emotional behaviour of the female plaintiff, which seems to be considered inappropriate by the court, through low values (perhaps, may) and a low appearance value (seems).  All ‘grade’ values are inscribed in the judge’s own words.  This sequence of high ‘grade’ values ends in establishing the plaintiffs’ problems as real danger – category membership is sharpened.  Thus a core membership relation is established between the acts of the defendants in the “real” world (hitting cricket balls into other peoples’ backyards) and the consequences for the plaintiffs (real danger).  This judge finds for the plaintiffs and upholds the injunction imposed by the lower court “to restrain the defendants from committing nuisance”, that is, to stop the cricket club from playing cricket.



By contrast, Lord Denning, in the same case, by making different grade choices construes the same events in the “real” world semiotically quite differently as facts, thus positioning the reader for a different decision.



MvJ:Denning:

��HIGH��			LOW

��18�No doubt the open space was a selling point.

����20�His wife has got so upset that they always go out at weekends.

����22�They say this is intolerable.

����24�And the judge, much against his will, has felt that he must order the cricket to be stopped.

����26�The whole village will be much the poorer

����27�And all this because of a newcomer who has just bought a house next to the cricket ground.

����29�No doubt they wanted to make the most of their site and put up as many houses as they could for their own profit.

����34���It was a small ground and there might be trouble when a batsman hit a ball out of the ground.

��38��In the first three years, quite a number of balls came over the fence���39�Mrs Miller was very annoyed about this.

����41�“... they never ask properly”

����43�“They have been very rude, very arrogant and very ignorant and very deceitful”

����44�Having read the evidence I am sure that that was a most unfair complaint.

����45�They have done their very best to be polite

����46���It must be admitted, however, that on a few occasions a tile� was broken or a window smashed

��47�The householder made the most of this and got their rates reduced.

����48�The cricket club then did everything possible to see that no balls went over.

����49�They put up a very high protective fence.

����50�This greatly reduced the number of balls that got into the gardens.

����60���Despite these measures, a few balls did get over.��

Again, we need to ask: which meanings are scaled up and which meanings are toned down?  



Meanings scaled up:

Plaintiff’s reaction: high usuality (never), negative attitude (intolerable, rude, arrogant, annoyed) and ‘grade’ (very).  The evidence is inserted as the plaintiff’s own words, which allows the writer to introduce attitude values into his judgments without taking the responsibility for these values.

The writer’s assessment of the plaintiff’s reaction: high probability (sure) and grade (most, very best)

The defendant’s suggested solutions to the problem: ‘grade’ (everything possible) and ‘measure’ (greatly, very high)



Meanings toned down:

The problem: ‘measure’ (a few balls, on a few occasions) and low probability (might)



Lord Denning’s finding: “I would allow the appeal accordingly” (217), that is, no injunction against the cricket club; they keep playing cricket, the plaintiffs will have to put up with cricket balls coming into their property and possible damage and injury.



In section 3.3.1 I argued that judgments are a site of heteroglossic diversity, and one set of alternatives to be negotiated is different decisions in a case by the judges on the bench.  This diversity can be negotiated through circulating drafts, 
formal conferences and informa
l discussion.  In that sense, the two judgments can be seen as a response to each other. This inter-textual dialogue is particularly obvious in the representation of Mrs. Miller’s (the plaintiff) attitude towards the cricket players and is exemplified below.  In addition to different ‘force’ choices, engagement and attitude play a significant role in negotiating this dialogue.



LORD DENNING�GEOFFREY LANE��39   Mrs Miller was very annoyed about this.

41   “... they never ask properly”

43   “They have been very rude, very arrogant and very ignorant and very deceitful”

44   Having read the evidence I am sure that that was a most unfair complaint.

45 They have done their very best to be polite�58   It is perhaps worth remarking in passing that one of the things Mrs. Miller said she objected to was the attitude of club members who came to no. 22 in search of the balls.

59   Although the judge made no specific finding of the matter, it seems that she may have been unduly sensitive on this aspect of the affair at least.��

Engagement: extra-vocalisation:

Lord Denning negotiates other texts by inserting them into his own without any registerial recontextualization.  He uses the plaintiff’s exact words, her attitude values (very rude, very ignorant, very deceitful, very arrogant).  Geoffrey Lane negotiates the evidence by assimilating it into his own text, recontextualizing it to fit the register of his own text (Mrs Miller said she objected to the attitude of the club members).  The respective choices can be located on the extra-vocalisation cline as follows:



�



Engagement: intra-vocalisation:

Intra-vocalisation values negotiate the writers’ respective assessment of the plaintiff’s evidence.  Lord Denning opens up alternative possibilities (sure), while Geoffrey Lane balances ‘open’ and ‘close’ values against each other:



One alternative acknowledged and rejected:�Although  the judge made no  specific finding in the matter��Another alternative opened up:�it seems that she may have been unduly sensitive on this aspect of the affair at least,��

An alternative position is invoked (the judge made a specific finding) and rejected, which raises the question: If there was no specific finding in the decision which is the subject of the appeal, why is it mentioned at all in the appellate judgment?  I am suggesting it is mentioned in response to Lord Denning’s judgment, which deals with these issues, however, without acknowledging the alternative position, that is, the trial judge did not make a finding in relation to Mrs. Miller’s reaction towards the members of the club.  This, in turn, raises the question: If there was no specific finding in the trial judge’s decision, why does Lord Denning raise the issue at all in his judgment?



There is also a difference in the intra-vocalisation values made by each writer when assessing the plaintiff’s reaction.  Geoffrey Lane’s seem and maybe make his utterance more open to an alternative position than Lord Denning’s I am sure.



Attitude:


Attitude is the resource to evaluate feelings (affect), behaviour (judgement) and the aesthetic value of objects (appreciation) (see chapter 2.3.7)  In their assessment of Mrs. Miller’s evidence, both writers choose judgement values, and these values, in turn, are graded.  Lord Denning evaluates Mrs. Miller’s evidence in terms of social sanction, as a “mortal sin”: a most unfair complaint [negative propriety] in conjunction with a high ‘grade’ value, while Geoffrey Lane evaluates the same behaviour in terms of social esteem, as a “venial sin”: unduly sensitive [= unable to cope with; negative tenacity] in conjunction with a lower grade value.




In summary, graduation in conjunction with extra-vocalisation and intra-vocalisation, and to some extent also with attitude, is a highly effective resource to construe reality discursively.  It is a resource for the judge to inscribe his own positioning with respect to events in the “real” world into his text, and to construct a position for the reader to accept the writer’s underlying values and beliefs.



4.2.2	Facts and ‘Measure’ Values

‘Measure’, in the ‘force’ sub-system, is the resource to cast experientially oriented digital measure of size, amount, space and quantity analogically to make them gradable.  However, in the semiotic reconstruction of events in the “real” world as facts in a judgment it is not simply the general preference for analogue measure over more precise digital measure which is important but it is (1) ‘measure’ in conjunction 
with engagement, and (2) ‘measure’ as the interpersonal/analogue orientation of size, amount and size in interaction with the experiential/digital orientation.



4.2.2.1	Interaction of ‘Measure’ and Engagement

‘Measure’ can play a role in the recontextualization and assimilation of external texts into the writer’s own (
external text
 in small caps, ‘measure’ values underlined):



	The builder made an 
arrangement with the club that a 
small
 strip of the ground at the Beckenham Road end should be exchanged for a strip at the other end.
 (BvS:Porter 9)



In the transfer document the dimensions of the strip of land to be exchanged would have been stated as a digital value.  This has been recontextualized, “interpersonalised”, made gradable by recasting it and foregrounding the interpersonal/analogue orientation.  The usual engagement choice for ‘measure’ values, however, are monoglossic utterances.  For example:



Beckenham Road has for some years been a few yards nearer the batsman than the opposite end. (BvS:Porter 11)

In the first three years, 1972, 1973 and 1974, quite a number of balls came over or under the boundary fence and went into the gardens of the houses, and the cricketers went round to get them. (MvJ:Denning 38)



While ‘measure’ values are found predominantly in monoglossic utterances – no alternative positions are invited – these utterances are nonetheless dialogic albeit in a dialogue of a different kind.  While engagement invites heteroglossically alternative positions, ‘measure’ invites the interpersonal negotiation of experiential meanings such as amount, size, space: How much is close - very close - substantially closer - too close.  In BvS, for example, all utterances relating to size and location of the cricket ground are constructed dialogically through heteroglossic choices as well as through graduation (
engagement
 in small caps
, graduation 
underlined):



�Engage-ment�Gradu-ation���7�monogloss�soften focus�The Club has been in existence, and matches have been regularly played on this ground since about 1864.��8�monogloss��Beckenham Road was constructed and built up in 1910.  ��9�

extra-vocal�

measure

�For the purposes of its lay-out, the builder made 
an arrangement with the club that a 
small
 strip of the ground at the Beckenham Road end should be exchanged for a strip at the other end
.��10�open��The match pitches have always been, and still are, kept along a line opposite the pavilion, which was the mid-line of the original ground.��11�monogloss�

measure�The effect is that for a straight drive - the hit in the case in question - Beckenham Road has for some years been a few yards nearer the batsman than the opposite end.��12�
monogloss
�



soften

focus�The cricket field, at the point at which the ball left it, is protected by a fence seven feet high, 
but
 the upward slope of the ground is such that the top of the fence is some seventeen feet above the cricket pitch.��13�

close�soften focus�The distance from the striker to the fence is about seventy-eight yards, not ninety yards as the learned judge states,  and to the place where the respondent was hit, just under a hundred yards.��

As far the size of the ground and distance from the ground is concerned, there is no reason why these values could not have been constructed digitally preferring an experiential orientation, or as precise numbers.  The English language is perfectly capable of expressing precise numbers.  This raises the question: Is it really precision that matters, as claimed in traditional legal theory, or is there something else at stake?  I am suggesting that by choosing an interpersonal/ analogue orientation to size and distance, an interpersonal “key” (White 1998: 165), an interpersonal tonality is established for the text, positioning the reader for the formulation of the legal issue as a matter of degree and the following reasoning, which is concerned with the negotiation of degrees.



4.2.2.2	Interaction of Interpersonal and Experiential Orientations to ‘Measure’

A writer can alternate in the choice between interpersonal/analogue and experiential/ digital measure values.  What is of interest here is how these choices can keep the dialogue going, or shut the dialogue down, as for example in ZvV: White, where the writer negotiates the speed at which a vehicle was travelling, using engagement as well as graduation values (engagement small caps, graduation underlined).



ZvV:White:

�Engage-ment�Gradu-ation���17�extra-vocal

close�

grade + measure�She demanded that he stop to allow her to get out but he drove on, accelerating as he went, albeit rather slowly as the van was loaded.��18�extra-vocal�

measure�She repeated her demand, threatening to jump out; and she opened the passenger’s side door slightly.��19�monogloss�measure�He accelerated faster so she allowed the door to close.��20�extra-vocal��The appellant then said, as the van was gathering speed: “I am going to take you to my mate’s house.��21�extra-vocal�sharpen�He will really fix you up.”��22�monogloss��By this time the van was travelling at 60 km/h.��

Alternatives are here negotiated on two fronts: Heteroglossic alternatives are offered by incorporating other text
s
 into the writer’s own (she demanded that, her demand, the appellant then said, the threat).  Monoglossic utterances are made dialogic through interpersonal ‘measure’ (rather slowly, faster, slightly).  But to conclude this part of the facts, the dialogic orientation changes: speed is coded as a digital value in a monoglossic utterance (By this time the van was travelling at 60 km/h).  The monoglossic utterance no longer allows any alternatives, neither is the digital value 60km/h any
 longer open to dialogue.  D
ialogue is effectively shut down on all fronts; reader acceptance is assumed.  These dynamics can be represented diagrammatically (Figure 4.12):



��heterogloss + graduation

She said the van travelled fast�dialogue opened up��monogloss + graduation

The van travelled fast���monogloss + digital value

The van travelled at 60 km/h�

dialogue closed down��

		Figure 4.12: Dialogic dynamics: open – close



The opposite movement from digital to analogue ‘measure’ is deployed in MvW: Windeyer (17-22) when negotiating the age of plaintiff and defendant.  In this case the evidence becomes increasingly dialogic by shifting the orientation from experiential to interpersonal values, by recasting digital values as analogue values and by softening category boundaries (‘focus’).  I will ignore for the time being ‘measure’ related to negotiating the size of the object the defendant threw at the plaintiff.  This will be dealt with in the next section.  (engagement small caps, ‘measure’ underlined ‘focus’ double underlined).



�Engage-ment�Gradu-ation���9�monogloss��She was aged nine years and ten months, having been born on 20th March 1947.��10�monogloss��He was aged twelve years and two months, having been borne on 27th November 1944.�����.....��70�monogloss�soften�The Moultons had a daughter, Carol, about two years older than her cousin, the plaintiff.��71�monogloss�measure

+ soften�The Davies had a daughter, Delphine, about the same age as Carol.�����........��134�

open�

measure

+ grade�They saw it when they were young children; and young children often remember things as larger and seemingly more significant than they really were.��

The age of the plaintiff is construed in a monoglossic utterance and experiential/ digital measure (nine years ten months, 20th March 1947).  Any alternative positioning is precluded.  Dialogue is closed down on all fronts.  The age of the two witnesses (Carole and Delphine) is slightly more dialogic.  It is still monoglossic but the digital orientation to age has shifted to an interpersonal/ analogue one, where age is coded as ‘measure’ and the ‘measure’ value in turn is made inclusive (about two years older, about the same age).  The judge’s assessment of the evidence given by these three girls is highly dialogic: heteroglossic alternatives (often, seemingly) are opened up through intra-vocalisation values and values relating to age and size are construed interpersonally through ‘measure’ and ‘grade’ (young, larger, more).  This dialogic movement is represented in Figure 4.13:



��monogloss + digital value

The child was 8 years old�dialogue closed down��monogloss + Graduation

The child was young���heterogloss + graduation

Young children don’t always seem to remember details�

dialogue opened up��

			Figure 4.13: Dialogic dynamics: close – open




4.2.3
	Facts and ‘Focus’ Values

‘Focus’ is the experiential orientation of the graduation system.  It is the resource to negotiate core category membership (a real problem) versus marginal category membership (sort of a problem) and degrees of category membership between core and marginal.  In the semiotic construction of events in the “real” world as facts in a judgment, ‘focus’ can be a resource for the judge to negotiate and assess conflicting evidence.  Again, it is not ‘focus’ values alone that are of interest here but ‘focus’ in conjunction with ‘force’ values, and ‘focus’ values in conjunction with engagement.  Is it the writer who takes responsibility for a ‘focus’ value or are ‘focus’ values attributed to other texts?



In the previous section I discussed the dynamics of opening up and closing down dialogue using an extract from MvW:Windeyer.  I am using the same extract here to discuss the judge’s negotiation of conflicting evidence and the role of engagement and graduation, but especially the interaction between ‘focus’ and ‘force’ values in the process.  Presented below are the plaintiff’s evidence, the defendant’s evidence, and the judge’s stance in relation to the evidence.  The questions at stake here are:  Which values are adjusted – sharpened or softened; who takes responsibility for the adjusting; and in which direction does the dialogic dynamic go – do meanings become more dialogic or less dialogic as the construction of facts unfolds.  In MvW, the defendant, a young boy, had hit the plaintiff, a young girl, in the eye with some of sharp metal object.  What the judge establishes in the ‘facts’ is the size and the shape of this object as described by the participants in the trial in their evidence (engagement in small caps; ‘force’ underlined, ‘focus’ double underline)..



Plaintiff’s evidence:

�Engage-ment�Gradu-ation���113�extra-vocal�

soften

measure�Asked to describe the thing, Carol Moulton said it was “about six inches long, about half an inch wide and had a head in its front, sharp; it reminded me of a small harpoon”.��117���In the course of her evidence-in-chief this occurred: ��118�extra-vocal��“Did you or Susan say anything about the object? – ��119�extra-vocal

close

�sharpen

grade�I can’t remember actually saying something, but I do remember I thought it was very dangerous. – ��125�extra-vocal



close�

soften�She also said that before putting it back in his pocket he had been holding it in his hand for about ten minutes: that no one asked him what it was for or what he did with it.��127�extra-vocal�sharpen

sharpen�She said that the only thing she remembered him saying – and she insisted that she remembered his exact words – was that “his father gave it to him.”��

Defendant’s evidence:

�Engage-ment�Gradu-ation���165�extra-vocal



open�measure

+ grade

soften�He said that the one he sharpened to a point was somewhat longer than the shorter piece he produced — apparently it was about four and a half inches long.��166�extra-vocal��The effect of rubbing it on the rocks as he did was, he said, to remove the coating as well as to sharpen it.��167�monogloss��The samples produced are of a rod that with the coating removed is a quarter of an inch in diameter.��168�monogloss�soften�The coating adds about a sixteenth of an inch.��

Judge’s evaluation of the evidence: 

�Engage-ment�Gradu-ation���133�monogloss�measure

+ grade�They saw it for only a matter of minutes at the most.��134�

open�measure


measure


measure
�They saw it when they were young children; and young children often remember things as larger and seemingly more significant than they really were.��135�

close��Moreover, in the light of what happened, the thing they were shown is no doubt recalled as something formidable and menacing.��136�extra-vocal



open/close�measure

+ grade�But whether what was thrown and hit the plaintiff was a thing of the size they describe, or somewhat smaller as Barry Watson says, does not seem to matter.��137�close�measure�A sharp pointed metal rod whether large or small is not a thing to throw at a person.��

In plaintiff’s and defendant’s evidence above, the ‘focus’ values are attributed to external texts and the dialogue concerns the size of a metal object which hit the plaintiff in the eye.  The ‘focus’ values relating to the size of this object are concerned with ‘soften focus’ – making category membership more inclusive.  Size of this object is construed experientially through digital values (six inches, four and a half inches) but at the same time these digital values are interpersonalized, made open to negotiation to include sizes which are not exactly the same but close (about six inches, about four and a half inches).



In the judge’s assessment of this evidence, there are two shifts from the presentation of evidence earlier on.  (1) The evidence is still construed heteroglossically, but engagement choices have changed from ‘extra-vocalisation’ to ‘intra-vocalisation’.  Heteroglossic alternatives are now inscribed in the writer’s own words (does not seem, not).  (2) The experiential orientation of category membership (digital measure and ‘soften focus’) has given way to an interpersonal orientation and size is now negotiated through ‘force’ values.  The softened digital values (about six inches long, about four and a half inches long) are recast by the judge as analogue ‘measure’ (large, small) and this is fine tuned through ‘grade’ values (larger, somewhat smaller).



It is interesting to note that the analogue ‘measure’ values inscribed in the judge’s own words are less precise than the digital values attributed to the witnesses.  Much of the criticism directed by traditional legal reasoning towards language is its lack of precision – the inability of language to convey clear and precise ideas in equally clear and precise words from the writer to the reader.  Language is very well able to express precise meanings, as the judge does indeed when dealing with the defendant’s evidence (168), where the thickness of the coating of the rod is determined as about a sixteenth of an inch.  Again, these choices suggest that it is intersubjective positioning which is negotiated here.  Precision is not the issue.  The judge’s preference for the interpersonal/ analogue orientation is a resource for dialogue and positioning.  Reader alignment is invited by creating an interpersonal space for the negotiation of experiential meanings.  There is an experiential/ digital orientation to ‘measure’ and an interpersonal/ analogue orientation available to choose from.  In this case, the judge has chosen the interpersonal orientation.



4.2.4	The Grading of Facts and the Syndrome of Accumulation

The syndrome of accumulation is a similar phenomenon to what White (1998: 165) has termed “syndrome of intensification – the consistent and prominent use of various values of high intensity”.  The syndrome of accumulation, then, is the consistent and prominent use of certain graduation values – high or low ‘force’ values, ‘sharpen’ or ‘soften focus’ values.  Once a graduation value has been chosen, this value may be deployed and re-deployed throughout whole sections of text, negotiating similar experiential values in terms of this value.  In MvJ: Geoffrey Lane this value is ‘soften focus’.  It occurs nine times in twenty four sentences, construing the physical layout of the cricket ground and the adjacent housing estate.



MvJ:Geoffrey Lane:

1	Since about 1905 cricket has been played on a field at the village of Lintz, County Durham.

2	The village cricket ground is an important centre of life in the summer months.

3	It provides pleasure and relaxation for many, whether as spectators or players.

4	We are told that the land is owned by the National Coal Board who let it to the club.

5	The National Coal Board has also been the owners of an area of pasture-land to the north of the cricket ground.

6	No difficulties arose from the use of the ground until 1972.

7	The pasture-land had been sold by the National Coal Board to the Stanley Urban District Council in 1965, but in about 1972 it was bought from the urban district council by Messrs Wimpey's Ltd.

8	Wimpey's built a line of semi-detached houses there.

9	One of those was bought by the plaintiffs, Mr. and Mrs. Miller.

10	That is 20 Brackenridge, the name of the road.

11	The ground is small.

12	In the centre is the 'square' on which the wickets are prepared.

13	This area is roughly 95 feet by 90 feet.

14	Wickets are prepared north-south.

15	From the northern edge of this square to the boundary of the ground and the plaintiffs' garden is only 102 feet.

16	From the southern crease to the garden is about 200 feet and to the house is only another 60 feet or so.

17	In terms of cricket pitches, from the southern crease to the northern boundary it is only about three cricket pitches.

18	From there to the house, less than another cricket pitch.

19	It is therefore not surprising that since the houses were built, there have been a number of occasions on which cricket balls have been hit from the ground into the gardens of the various houses in Brackenridge.

20	The judges accept that the plaintiffs when they bought the house did not pay any particular attention to the fact that it was a cricket field at the bottom of their garden, rather than any other sort of open space.

21	At that time there was a six foot high concrete fence between the ground and the gardens.

22	But there was a sharp slope down from the fence to the gardens which were well below the level of the pitch.

23	Thus the top of the six foot fence is roughly on a level with the eaves of the houses.



In another judgment in the same case (MvJ: Denning), the value which is accumulated is ‘measure’ (high) in conjunction with ‘grade’ (very high).  It occurs eight times in twenty sentences.



49	In 1975, before the cricket season opened, they put up a very high protective fence.

50	The existing concrete fence was only six feet high.

51	They raised it to nearly 15 feet high by a galvanized chain-link fence.

52	It cost £700.

53	They could not raise it any higher because of the wind.

54	The cricket ground is 570 feet above sea level.

55	During the winter even this high fence was blown down on one occasion and had to be repaired at a cost of £400.

56	Not only did the club put up this high protective fence.

57	They told the batsmen to try to drive the balls low for four and hit them up for six.

58	This greatly reduced the number of balls that got into the gardens.

59	So much so that the rating authority no longer allowed any reduction in rates.

60	Despite these measures, a few balls did get over.

61	The club made a tally of all the sixes hit during the seasons of 1975 and 1976.

62	In 1975 there were 2,221 overs, that is, 13,326 balls bowled.

63	Of them there were 120 six hits on all sides of the ground.

64	Of these only six went over the high protective fence and into the housing estate.

65	In 1976 there were 2,616 overs, that is 15, 696 balls.

66	Of them there were 160 six hits.

67	Of these only nine went over the high protective fence and into this housing estate.

68	No one has been hurt at all by any of these balls, either before or after the high fence was erected.

69	There has, however, been some damage to property, even since the high fence was erected.



But there is something else at stake here in addition to digital versus analogue measure.  At one level, the digital height of 14 feet nine inches (MvJ: Geoffrey Lane 30) is recast and interpersonalised as measure (high) and further scaled up (very high).  At another level, this interpersonal orientation to ‘measure’ constructs a token of judgement (see section 2.3.7.1): The club put up a very high protective fence [= they behaved properly; they did the right thing; token of positive propriety].  The meaning which is accumulated and which sets up the interpersonal “key” (White 1998: 165) for this text is judgement: positive propriety.  This positions the reader very effectively for the outcome: The winner in this case is the cricket club.



In conclusion, the discursive construction of events in the “real” world is highly dialogic.  Engagement values invite heteroglossic alternative positions.  They mediate between the writer’s text and other texts, they mediate between the writer’s position and alternative positions, and they mediate between the 
commonsense
 discourse of events in the “real” world and 
the abstract
 discourse
 of the law
.  graduation values scale meanings up and down.  This scaling can be an important resource for evaluation without appearing to be ‘subjective’ or ‘personal’.  The interaction of engagement values and graduation values on the one hand, and of experiential/digital values 
and
 interpersonal/analogue values on the other hand creates a textual dynamic which can open up and close down dialogue within 
a
 text and across texts, thus positioning the reader for the judge’s decision.



� a tile is not a graduation value, but the choice of the indefinite article here also tones down the amount of damage done.  Compare this to Geoffrey Lane’s “the roof”.
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