

Chapter 3





Engagement and Graduation 

As Resources For Dialogue





The previous chapter provided an overview of traditional legal theory, which perceives the law as a complete, internally consistent body of rules where the rules are discovered and declared by the judge as an impartial arbiter.  It discussed that legal reasoning and interpretation involve choices between possible alternatives and that in traditional accounts of legal reasoning choice is perceived to be necessary because language suffers from an inherent lack of precision.  The view of language associated with this theory is the lay person’s view of language as a means for labelling pre-existing objects and ideas and conveying those labels to a recipient.  In this view, ideas may exist in the speaker’s mind clearly and unambiguously but cannot be conveyed through language with the same degree of clarity and precision.  This makes interpretation necessary, and interpretation is concerned with discovering the “true” meaning, or the meaning “intended” by the speaker.  As this view of language is concerned with ideational meaning and individual words and phrases only, it cannot provide a satisfactory account of the complexities of legal reasoning.



That chapter also presented an alternative account of law as a social practice – a discourse – and, associated with that, of reading and interpreting the law as a social practice.  In this theoretical framework legal texts are read historically and interpretation is concerned with the values and traditions which are passed on in legal texts.  Three issues of law as discourse are instrumental for the model of negotiation developed in this thesis:  (1) Legal texts are read and understood as parts of complex chains of texts, (2) legal meanings are linked to institutions, and (3) interpretation is concerned with meanings as part of a system of interrelated meanings and with giving priorities to certain meanings over others.  Associated with law as discourse is a view of language as a social phenomenon, an awareness of context, and an awareness of intersubjective positioning.



Some aspects in traditional accounts of legal reasoning such as “choice”, “preference”, “balancing”, “give and take” seem to suggest that the interpersonal metafunction might play a significant role in legal reasoning – that legal reasoning may be more concerned with negotiating intersubjective positions than with discovering “true” or “intended” ideational meanings.  In SFL theory, ideational and interpersonal meanings are made simultaneously.  There is no sentence that does not enact social reality – interactants in legal discourse engage with each other in exchanging information as well as goods and services.



This chapter draws together the ideas of the historicity of legal discourse, of the intertextual and interdiscursive nature of discourse, and of the interpersonal metafunction in SFL to further develop the semantic networks for discourse negotiation by Fuller (1995) and White (1998).  At the most general level, the semantics of engagement and graduation are seen here as resources for dialogue.  They make it possible to map the negotiation of prior texts in a text, to show the writer’s negotiation of and engagement with the chains of spoken and written texts which a judgment is a part of.  They also make it possible to explain the “balancing” and “give and take” in the traditional account of legal reasoning as the writer’s negotiation of heteroglossically diverse positions presented by the chains of texts a judgment is part of.



3.1	The Data for this Study

The motivation for this study has arisen out of an interest in the texts that law students have to read to become apprenticed into law as an academic discipline.  One of the subjects that students have to study is the law of torts.  I have chosen this area of the law for this study for a number of reasons.



The law of torts is a classic example of case law as it has been developed over the centuries by the judges, compared to statute law, which is made by parliaments.  Linguistic studies of law textbooks have suggested that points of law deriving from precedent and points of law deriving from legislation result in different rhetorical structuring of legal discussion (Wickrama 1982, cited in Tadros 1989).  Research into law textbooks by legal scholars also tend to focus on one area of law at a time, for example criminal law (Coombs 1988), which is based on statutes, and contract law (Frug 1985), which is another area of case law “par excellence” (Adams & Brownsword 1987: 17; see also section 5.5 – suggestions for further research).



The law of torts (literal meaning: “wrong”) covers a very broad spectrum of human experience.  It deals with issues as diverse as industrial disputes, libellous newspaper articles, road accidents, cricket, noisy neighbours, vicious dogs, dangerous pharmaceutical drugs, consent to surgery and undiagnosed pregnancy.  In the most general sense, the law of torts protects an individual from damage to her body, land and property and against economic loss.  It can be distinguished from other areas of law with similar goals as follows:



	[The law of torts] is concerned with the interests which a person has in bodily security or the protection of tangible property, financial resources or reputation which are protected by law and which are not exclusively within the fields of the law of contract, the law of restitution or the criminal law.

	(Balkin & Davis 1996:3)



When an individual’s interests which are protected by law are infringed and the individual suffers damage or economic loss, then the law of torts determines whether this loss should or should not be shifted to another person (Luntz & Hambly 1995:7).  One major cause of damages are accidents of all kinds.  Luntz & Hambly (1995:3) cite some impressive statistics.  According to the Australian Bureau of Statistics, over two million people are treated in hospitals each year as a result of employment related injuries, motor vehicle accidents and injuries suffered in other contexts.  While the exact figures can be disputed depending on the definition of injury and the kind of treatment, they do show that a considerable number of people will suffer damages resulting from injuries and may become involved in litigation under the law of torts as a result of these injuries and damages.



The point of departure for the selection of texts were six casebooks: Balkin & Davis (1996), Fleming (1992), Gardiner (1992), Luntz & Hambly (1995), Swanton et al. (1994), Trindade & Cane (1993).  All casebooks are recent editions, that is from the 1990s, and they are Australian publications.  One common theme in these six casebooks is change in the law of torts, especially during the last decade, and as a result, a significant divergence between the law in England and Australia.  As a result of this divergence, all six textbooks state explicitly a focus on Australian cases.  However, they also include material from other jurisdictions such as England, New Zealand, Canada and the United States for illustration and possible future development.



In addition to this international development there have also been significant developments within Australian torts law.  One example would be the decision in Rogers v Whitaker, which deals with the standard of care by a medical practitioner when providing information to a patient before the patient consents to surgery (Swanton et al. 1994:iii).  The primacy of Australian law has also been stated by the judges of the High Court of Australia, for example Brennan J., who said in Mabo v Queensland that “the law which governs Australia is Australian law” and who also acknowledged that “Australian law is not only a historical successor of, but is an organic development from the law of England” (cited in Trindade & Cane 1993: xvi)



Given this divergence between English and Australian law and the historical development of Australian law out of English law, the judgments for this study should represent a balance between English and Australian cases: Donoghue v Stevenson, Bolton v Stone, and Miller v Jackson have been decided by English courts, while Rogers v Whitaker, McHale v Watson and  Zanker v Vartsokas are decisions of Australian courts.



The judgments for this study also needed to be representative in the sense that they are generally recognised by casebook writers as relevant and important. Donoghue v Stephens is discussed in all six casebooks, Bolton v Stone, Miller v Jackson, Rogers v Whitaker and McHale v Watson are discussed in five, and Zanker v Vartsokas is discussed in three.



Casebooks can be a good starting point for the selection of texts, because they provide an overview over a whole area of law, each chapter discussing a different aspect of the law of torts. Therefore, another criterion for the selection of judgments has been different aspects of the law of torts.  Judgments have been chosen to illustrate different aspects of the law of torts such as negligence, nuisance, damages.  Three judgments deal with negligence, but within this area each judgment deals with a different issue:  Bolton v Stone deals with probability and Rogers v Whitaker with the reasonable person, both vitally important concepts in legal reasoning.  Miller v Jackson deals with nuisance and Zanker v Vartsokas with battery and assault.  Donoghue v Stephens deals also with negligence, but again from a different perspective.  The legal argument there revolves mainly around the historical development of the duty of care, an issue that has become very important for modern consumers.



Another variable in the data is time.  Although all cases are modern cases, that is from this century, this study covers a period of time rather than a particular point in time.  The oldest case is from 1932, and the most recent one from 1992.  Distinct “period styles” were found in a cross cultural study of appeal court decisions (Wetter 1960), however, the changes in style discussed by Wetter occurred over two fifty-year periods from the 1850s to the turn of the century and to the middle of this century.  It is quite possible that such period changes can be found in English and Australian cases, however, this is not a concern of this study.  It is also quite possible that there are variations in judgments from different jurisdictions.  Again, any such variations will not be explored in this study.  Rather the focus is on commonalities in legal reasoning across time and space as they are relevant to novice law students (see section 6.5 – suggestions for further research).



Another important variable is the judge as the author of the judgment and the judge’s personal style.  Judgments in the common law system can be highly idiosyncratic.  Maley (1994:43) characterizes the individual tenor of a judgment as “one shared tradition of common law judgments”.  What this means is that several judges can arrive at different conclusions from the same facts and the same evidence, and they can arrive at the same conclusion by different reasoning.  Furthermore, a bench of judges can submit several individual judgments, assenting or dissenting with the other judges, or several members of the bench can write a combined judgment.  The data include assenting and dissenting opinions.



The final variable for selection is not related to legal or linguistic criteria but represents my own personal interest in these cases.  While cases are legal entities with legal personae in legal roles presenting legal arguments and legal opinions, they are also the stories of human beings and their suffering.  There is a young woman who is threatened with sexual assault, a young girl who loses one eye after a boy throws a dart at her, a patient who becomes blind after eye surgery, a woman who is injured by a cricket ball coming over the fence.  These are ordinary people doing ordinary things, when suddenly their lives become severely affected by the actions of other people.



One disadvantage of casebooks is that because of their length, judgments are usually not printed in full but only as extracts illustrating particular issues, and it is the casebook editor who decides what to include and what to omit.  Therefore the casebooks served as a guide only for the selection of judgments, but the basis for analysis are the full judgments as they are published in the law reports.  However, as judgments can be extremely long texts, extending to well over hundred pages, the above criteria had to be balanced against length to keep the material manageable.  



The data, then, consist of 6 cases, 16 judgments and a total of just under 1,900 sentences.  An overview is presented in the following table.



Case�Legal issue�Year�Jurisdiction�Judge/Author

�Length/

Sentences��Donoghue v Stevenson

(DvS)�Negligence: Duty of Care: Historical Development�1932�House of Lords�Lord Buckmaster

Lord Atkin

Lord Tomlin

Lord Thankerton

Lord Macmillan�120

220

15

31

183��Bolton v Stone

(BvS)�Negligence: Breach of Duty: Probability�1951�House of Lords�Lord Porter

Lord Norman

Lord Oaksey

Lord Reid

Lord Radcliffe�65

30

11

60

14��McHale v Watson

(MvW)�Trespass, Intention and Negligence�1964�High Court of Australia�Windeyer J.�377��Miller v Jackson

(MvJ)�Private Nuisance: Defence�1977�Court of Appeal�Lord Denning

Jeffrey Lane LJ

Cumming-Bruce LJ�217

149

36��Zanker v Vartsokas

(ZvV)�Battery and Assault�1988�Supreme Court of South Australia�White J�191��Rogers v Whitaker

(RvW)�Negligence: Breach of Duty: The Reasonable Man�1992�High Court of Australia�Joint judgment by Mason CJ, Brennan, Dawson, Toohey and McHugh JJ

Gaudron J�123









31��

Table 3.1: Overview of data



3.2	Engagement and Graduation as Resources for Dialogue and Persuasion

Legal reasoning has been described as an attempt to engage in dialogue with the purpose to persuade (Goodrich 1986: 179).  As a court’s authority is only in part derived from its institutional role, it must also be discursively constructed at an individual level as well as at an institutional level.  While it is important to be aware that a judgment is an individual’s reasoning and decision in an institutional context, shaped and constrained by the discourse of legal institutions, it is equally important to realize that the responsibility for the decision rests entirely with the individual.  At this level, a judge needs to persuade her colleagues on the same bench, the litigants and their lawyers and the courts that her decision is correct and founded on the requirements of the law.



At the institutional level, persuasion is equally important.  Courts have no authority to enforce decisions; they need the cooperation of governments.  Courts cannot force governments to pass legislation and the public to accept their decisions as correct, as has been shown very clearly in Australia, when the High Court made its decision in Wik.  The authority of a judgment is not given but must be earned.  It must be so persuasive that, as one legal writer put it, “resistance is made to appear aberrant” (Brooks 1996: 21), at least in constitutional matters and matters surrounded by public controversy.  



A judge, then, finds herself in a position where she has to be persuasive but at the same time explicit attitudinal expressions must be avoided to maintain the appearance of ‘objectivity’ (see Hunston 1993, 1994).  These competing demands can be reconciled through Bakhtin’s (1981, 1986) concept of dialogism and heteroglossia (see section 2.2.6.1).  To reiterate here briefly, according to Bakhtin, all texts are dialogic and must be understood against the background of other texts on similar topics.  This is the key to persuasion in judgments.



In order to persuade, legal reasoning enters into two kinds of dialogue.  The first mediates between the writer’s text and other related texts, between legal discourse and other discourses, between the writer’s position and alternative positions.  The semantic resource for this kind of dialogue is engagement (White 1998).  With respect to legal reasoning, this is the resource for a writer to align herself with arguments made in court and with legal authorities.



The second kind of dialogue is a dialogue of a different kind.  It is not a dialogue about alternative meanings but a dialogue about degrees of ideational and interpersonal meanings.  In this kind of dialogue, reader solidarity with the writer’s position is assumed, but at the same time a space for reader alignment is created through scaling meanings up and down.  The semantic resource for this kind of dialogue is graduation.  With respect to legal reasoning, graduation makes it possible to frame legal issues as matters of degree (for example, was the degree of force used by someone appropriate in the circumstances), to discuss legal rules as ‘wide’ or ‘narrow’, to discuss similarity and differences between precedents as ‘far’ or ‘close’.



3.3	Engagement

3.3.1	Judgments as a Site of Heteroglossic Diversity

My argument here is that legal reasoning is concerned primarily with negotiating heteroglossic diversity – that is, judgments are a site for negotiating alternative legal categories, alternative legal rules and alternative interpretations.  This view privileges the negotiation of meaning in a text with its audiences rather than the writer’s uncertainty and lack of commitment to truth values.  Given the coercive nature of judgments and the consequences judicial decisions have on peoples’ lives, uncertainty and lack of commitment to truth values do not appear to be a satisfactory explanation for lexicogrammatical resources which position a statement between the two polar extremes yes and no.  To say it in more concrete terms, a judge’s conclusion In my opinion the appeal should be allowed does not indicate a lack of certainty about his decision.  Rather, it creates a space for his colleagues to arrive at the conclusion In my opinion the appeal should not be allowed.



Firstly, judgments are by their very nature not reports but assessments of facts and assessments of rights and obligations – they are justificatory texts.  Moreover, they are an individual’s assessment, written from the first person perspective. This first person perspective implies a you and associated with that possible alternative positions: I take the law to be X - You might take the law to be not X but Y.  For example:



I am not, with respect, disposed to agree with this reasoning. (Bolton v Stone)

The defendant’s answer to this [evidence] is, as I understand it, as follows. (Miller v Jackson)

It is therefore on the English law alone that I have considered the matter, and in my opinion, it is on the English law alone that in the circumstances we ought to proceed. (Donoghue v Stevenson)

I will state briefly what I take to be the law that is applicable. (McHale v Watson)

There is, in my view, no legal basis for limiting liability in terms of the rule known as “the Bolam test”. (Rogers v Whitaker)



Secondly, there is a choice between competing rules, principles and precedents, which have evolved in the past, on legal issues.  This creates a space for alternatives and negotiation available for precedent in the sense that the same precedent can be used to support both sides of a legal argument.  The existence of diversity and the availability of choice, even the need for choice, has been recognized in the law literature, albeit not in terms of heteroglossic diversity but in terms of the nature of rules.



They [the rules of law] are almost never absolute statements.  They are almost never self-contained and complete.  They are open ended, as it were.  They almost always have an “unless”, express or implied, trailing along after them. ... So infinitely various are the possible relations between persons within the legal system that it is usually impossible to devise a general rule without having to limit it by exceptions.

(Waller 2000:129; italics added)



A rule can be stated by the same judge in the same judgment at different levels of generality.  A rule can also be stated at different levels of generality by different judges in the same case.  Thus, there can be variation and the need to choose between alternative possibilities in the same text and across different texts.  A further variation in this scenario can be that the judges in a case agree on the outcome, but each judge may give different reasons and state different legal rules.  Finally, it needs to be acknowledged that the common law is dynamic.  Once legal rules have been stated, they are not set in concrete but they will be interpreted and reinterpreted in later judgments and, as a result, choices between these various possible interpretations will become available.



The third reason why I am arguing for judgments as a site for heteroglossic diversity is the judicial decision making process as a process of negotiation.  While each judge has to reach her own decision about a case and provide her own reasons, the bench as a group (that is all the judges who have heard a case), has to reach a decision about a case and whether to write a joint judgment or individual judgments.  Individual decisions are usually made through some kind of formal or informal interaction among the judges, where possible alternative positions may be raised and their own and their colleagues’ positions may be negotiated (Marvell 1978, Paterson 1982).  The notion of negotiation has been emphasized by some legal writers: “Judges negotiate doctrine through interpersonal give-and-take, circulation of drafts and conferences” (Benson 1988:53).



Finally, a judgment as a part in a chain of texts needs to negotiate past and possible future texts.  Judgments may respond to the decision which is the subject of the appeal.  Judgments may also anticipate a possible appeal in a higher court and therefore provide a space for the higher court to negotiate their own decision in relation to the appealed decision.  A judgment also needs to negotiate counsel’s argument in court, which means, there are restrictions which issues may be raised in a judgment and how these issues will be raised.  Counsel’s words may even be adopted and integrated into a judgment, although it has been pointed out that this is usually not explicitly acknowledged (Paterson 1982: 63).



3.3.2	The Semantics of Engagement

In SFL language is a resource for meaning – a system of choice.  SFL asks, what did a speaker say in relation to what could have been said.  From this perspective, White’s (1998) model presents a system of possibilities to engage with heteroglossic diversity and media texts make certain choices from this system.  There is, however, still some doubt about the generalisability of these systems to other registers (White 1998: 109).  In this thesis, a topological system of choices for engagement from which legal texts can draw has been developed, based on White’s typological model.  It will be seen that the system does apply to the legal register; however, legal texts make different choices from the system of possibilities.  Legal texts do not draw on all the possibilities available to media texts and conversely, there are choices available to legal texts which are not available to other registers.



3.3.2.1	Revisiting Typology: Monogloss versus Heterogloss

This section introduces engagement as the semantic resource to negotiate intertextuality and interdiscursivity in legal discourse.  To scaffold the discussion, engagement will initially be discussed in typological terms – keeping things apart.  Once the different categories and sub-categories have been established with respect to legal discourse, the discussion will turn to topology.



The most fundamental choice of engagement is this (following White 1998): Does a writer demote or promote the possibility of heteroglossic negotiation.  In demoting heteroglossic diversity, alternative positions are excluded and convergence between writer and reader position is assumed.  This is realized through the positive declarative mood.  In promoting heteroglossic negotiation, the writer acknowledges alternative positions and invites the reader to take a possible alternative position.  The monogloss/heterogloss distinction applies to propositions as well as proposals.  The choice monogloss is represented by the unmodalised proposal (Perhaps the Premier should view the documents; White 1998:144).  Proposals can be made heteroglossically negotiable through modalisation and other heteroglossic resources (The Premier shouldn’t view the documents; Perhaps the Premier should view the documents; It seems the Premier should view the documents, etc., White 1998:144).  The possibilities for legal discourse are shown in Table 3.2.



�Proposition

�Proposal

��Monogloss�The judge rules on questions of law.�The judge must rule on questions of law.��Heterogloss�The judge always rules on questions of law.�The judge must always rule on questions of law.��

	Table 3.2:	Engagement choices and mood 



3.3.2.2	Engagement and Interdiscursivity

In judgments, a writer needs to negotiate two discourses – or two levels of reality (Maley & al. 1995, Gibbons & Hale 1997).  On the one hand, there is any discourse which is not legal discourse.  This can be the everyday, commonsense reality of the “real world” or another institutional discourse, such as medical discourse (Rogers v Whitaker, CES v Superclinics).  In other words, it is what people did and said to each that made them go to court.  This has to be translated into legal categories such as negligence or nuisance; what is said by the participants in court has to be translated into legal entities such as evidence and argument, and what is said in precedents has to be interpreted as rule, principle, agreement, conclusion and so forth.  The consequence of this for the system of engagement is that we need to distinguish between promoting or demoting heteroglossic diversity on the one hand, and between negotiating commonsense reality (facts) or negotiating legal reality (law) on the other.  In this thesis, any non-legal discourse will be referred to as “everyday reality” or “commonsense reality” or “real world discourse” to distinguish it from legal discourse.



(commonsense reality in lower case, legal reality in small caps, heteroglossic values underlined)

monogloss: commonsense reality:

	The National Coal Board has been the owners of an area of pasture land to the north of the cricket ground.

heterogloss: commonsense reality:

	They probably arrived at four o’clock.

monogloss: legal reality:

	The distinction [between nuisance and negligence] lies in the nature of the remedy sought.

heterogloss: legal reality:

	An unlawful imprisonment does not necessarily imply an assault.

monogloss: commonsense & legal realities:

	The striking of the defendant against his will was an assault.* (constructed example, not in data)

heterogloss: legal & commonsense realities:

(1)	The appellant’s evidence was that “sympathetic ophthalmia was not something  that came to my mind to mention to her.”

(2)	The evidence seems to show that he left before the plaintiff was hurt.

(3)	The serious injury which a cricket ball might cause, must not be left out of account.



The examples in the last category give already an indication of the complexity of the heteroglossic space to be negotiated in a judgment.  In (1) an external text is brought into the writer’s texts as a legal entity evidence.  This external text belongs to a different discourse – medical discourse: a doctor informing his patient of potential risks associated with surgery – and it is heteroglossically diverse in the sense that an alternative position is rejected (sympathetic ophthalmia was not something  that came to my mind to mention to her).  By contrast in (2), the legal reality is constructed in heteroglossic terms (the evidence seems to show) while the social reality is constructed monoglossically as a positive declarative (he left before the plaintiff was hurt), and in (3) both kinds of reality are constructed as heteroglossically negotiable.



3.3.2.3	Heteroglossia and Interdiscursivity

Heteroglossic diversity can be promoted in two ways: It can be attributed to an external voice, explicitly introduced into a text as another text and clearly marked as such, for example through projection (he said) or circumstances (according to) (‘extra-vocalise’), or it can be inscribed into and fused with the author’s own utterances, for example through modality and appearance (they probably finished at 4; it seems they finished at 4) (‘intra-vocalise’).  Again, we need to distinguish which discourse – or which reality – is it that is being negotiated as being heteroglossic: utterances belonging to legal discourse or utterances belonging to other discourses.



extra-vocalise: commonsense reality:

	To use [the plaintiff’s] own words: “When the balls come over, they, the cricketers, either ring or come round in twos and threes and ask if they can have the ball back, and they never ask properly.”

intra-vocalise: commonsense reality:

	The planning authority ought not to have allowed it.  The houses ought to have been sited as not to interfere with the cricket.

extra-vocalise: legal reality:

	Alderson B. said: “The only safe rule is to confine the right to recover to those who enter into the contract; if we go one step beyond that, there is no reason why we should not go fifty.”

intra-vocalise: legal reality:

	The law of [England and Scotland] appears to be that in order to support an action for damages for negligence the complainant has to show that he has been injured by the breach of a duty owed to him in the circumstances by the defendant to take reasonable care to avoid such injury.



In chapter 2 (2.3.6) I discussed the dichotomy between ‘fact’ and ‘opinion, between ‘subjective’ and ‘objective’ and the rejection of this dichotomy in favour of a heteroglossic perspective.  In a heteroglossic perspective, all utterances are charged with some interpersonal value as they enter into relationships with alternative utterances and the major distinction here is whether an utterance ignores or acknowledges and advances alternative positions.  I want to exemplify this with two extracts from Windeyer J.’s judgment in McHale v Watson.  This case was heard in the High Court of Australia and because it was the action which was heard, not an appeal against the decision of a lower court, the judge deals with the evidence in a great deal of detail.  Both extracts deal with the facts of the case.



Extract 1:

64�monogloss�The events happened at Portland in Victoria.��65�monogloss�Susan McHale and her mother were staying during the school holidays with Mrs. McHale’s sister, Mrs. Moulton, at her home in Lighthouse Avenue, Portland.��66�monogloss�Next to the Moulton’s house, on the west side of it, was a house occupied by the family named Davies; adjoining their property, on the west, was an open paddock.��67�monogloss�At that time the harbour of Portland was being constructed.��68�monogloss�Mr. Davies was a  construction engineer employed by the Portland Harbour Trust in connexion with the project.��69�monogloss�Mr. Moulton was the secretary of the Trust.��70�monogloss�The Moultons had a daughter, Carol, about two years older than her cousin, the plaintiff.��71�monogloss�The Davies had a daughter, Delphine, about the same age as Carol.��72�monogloss�The three little girls were playmates.��73�monogloss�Mr. H. H. Watson, the father of Barry Watson, is an earth-moving contractor, that business being carried on by him as a director of a company, called H. H. Watson Pty. Limited.��74�monogloss�His company had a contract for carting filling for the breakwater that was being built as part of the harbour works.��75�monogloss�He spent much of his time at Portland, although his home and place of permanent residence was in New South Wales.��76�monogloss�In January 1957 his wife, his daughter and his son Barry had come to Portland to be with him during the school holidays.��77�monogloss�They all stayed at a hotel there.��78�monogloss�During the afternoon of 21st January the three girls, Susan, the plaintiff, Carol and Delphine, were playing in the paddock beside the Davies’ home when they were joined by Barry Watson and another boy.��

Each statement here is a monoglossic utterance.  Although the information has been gained through evidence and possibly other external texts, it is presented as the writer’s own text, with no space for possible alternatives.  It is uncontested, not open to challenge.  Convergence between writer and reader position is assumed.



However, as the judge’s account of events proceeds closer to the actual accident, different engagement choices are made.  In Extract 2, the evidence revolves mainly around what plaintiff, defendant and witnesses said in court and through their accounts the events are reconstructed.  The predominant choice now is extra-vocalisation: External voices are incorporated into the writer’s own and marked as such.



Extract 2:

225�monogloss�To return to the day of the accident.��226�heterogloss: extra-vocalise�The plaintiff thinks that Barry threw the dart at her.��227�heterogloss: extra-vocalise�Carol Moulton said she saw “the throwing motion of his arm”.��228�heterogloss: extra-vocalise�To the question “Was there anything at which it could have been aimed” she said, “Well, there was naturally the tree guard structure, but I do not think he was aiming at that”.��229�heterogloss: extra-vocalise�Later she went further and said “He was aiming directly at Susan”.��230�heterogloss: extra-vocalise�Barry Watson’s own account is that the game had stopped.���231��The girls had been called to go in to bed.��232��He, to amuse himself, threw the dart at the upright of the tree guard near which he was standing:��233�heterogloss: extra-vocalise�“ I threw it and Susan screamed and held her eye and ran off towards the house”.��234�heterogloss: extra-vocalise�“Did you know what had happened? – ��235�heterogloss: extra-vocalise�Well she said something had hit her in the eye and I thought it must have been the piece of metal.”��236�heterogloss: extra-vocalise�“You say you threw it at an upright of the tree guard.��237�heterogloss: extra-vocalise�Do you know whether it hit that or not? –��238�heterogloss: extra-vocalise�No, not positively but I think I did.”��239�heterogloss: extra-vocalise�On all accounts he was standing very close to the post.��240�heterogloss: extra-vocalise�If he had stretched out his arm he could almost, he said, have touched it.��241�heterogloss: intra-vocalise�The distance he had to throw the dart to hit the post was probably less than a foot.��242�heterogloss: intra-vocalise�It was thrown, in the expectation that it would stick in the post.��243�monogloss�To that end he threw it with some force.��

The text is now highly intertextual and heteroglossically diverse positions are almost exclusively attributed to external voices.



3.3.2.4	Extra-vocalisation and Interdiscursivity

Inserting another text into one’s own can happen in a variety of ways from verbatim representation to full assimilation into one’s own text (see Fuller’s topological account).



In accordance with the nature of legal reasoning, which requires that the judge engages with the evidence and arguments made in court as well as with the law as it has been stated in statutes and precedents, traces of other texts are present, manifestly or constitutively, which makes judgments highly intertextual.  These other texts are quite limited as far as their diversity is concerned, but virtually unlimited as far as their quantity is concerned.  In other words, only a few categories of texts are allowed into judgments, but they may contribute a great deal to the judgment: Witnesses and litigants through their evidence, counsel for the litigants through argument and submissions, the jury in the lower court through its verdict, courts through their reasoning, conclusions and finding, the law through precedent, statutes, rules, and principles.



External voices can be represented as wordings through projection and other lexicogrammatical resources (I am following here White’s 1998 terminology):



insert: commonsense reality:

	To use [the plaintiff’s] own words: “When the balls come over, they, the cricketers, either ring or come round in twos and threes and ask if they can have the ball back, and they never ask properly.”

insert: legal reality:

Lord Reid said: “... there is no substance in this argument.”

The material passage is as follows: “The proposition which these recognised cases suggest and which is therefore to be deduced from them, is that .....”

The duty is to exercise “... such reasonable care as will avoid the risk of injury to such persons as he can reasonably foresee might be injured by failure to exercise such reasonable care.”



External voices can also be represented as meanings,  recontextualised and assimilated to varying degrees into the writer’s own text.  



The plaintiff said that the dart was about six inches long.

The plaintiff thought that the dart was about six inches long.

The plaintiff described the dart as being about six inches long.

According to the plaintiff, the dart was about six inches long.

The plaintiff’s evidence was that the dart was about six inches long.

In the evidence given the dart was about six inches long.



Incorporating other texts into one’s own through projection and other lexico-grammatical resources has two functions in legal discourse.  First, it explicitly marks other text as another text, not the writer’s own in proceedings where the writer is not an active participant in the events but the arbiter of two competing stories and arguments.  Secondly, because events are semiotically reconstructed in court through competing stories, the court cannot judge the events but must engage with the semiotic representations of these events and, as a consequence, provide a space for possible alternatives.  For example:



	A said that the dart was about six inches long.  B said that the dart was about four inches long.



Thus, the facts of a case are not constructed in absolute terms by the judge but in terms of heteroglossic negotiation.



3.3.2.5	Extra-vocalisation: Moving from Typology to Topology

Other texts can be assimilated into a writer’s own text to varying degrees, from marking the other text explicitly and quoting the exact words to complete assimilation of the other text into the writer’s own (see also Fuller’s 1995 topological account):



insert�quoted speech�Lord Reid said: “If cricket cannot be played on a ground without creating a substantial risk then it should not be played there at all.”

���assimilate�reported speech�Lord Reid said that if cricket could not be played on a ground without creating a substantial risk then it should not be played there at all.

���circumstance: angle�According to Lord Reid, if cricket could not be played on a ground without creating a substantial risk then it should not be played there at all.

���projection as Token�The argument was [[that if cricket could not be played on a ground without creating a substantial risk then it should not be played there at all]].

���nominalisation and embedding�Lord Reid’s statement [[that if cricket could not be played on a ground without creating a substantial risk then it should not be played there at all]] is too wide.

���nominalisation as legal entity�The appellant relied on the dictum of Lord Reid in Bolton v Stone – if cricket could not be played on a ground without creating a substantial risk then it should not be played there at all.

���legal entity only –external text omitted

�The appellant relied on the dictum of Lord Reid in Bolton v Stone���case name only�The appellant relied on Bolton v Stone.

��

Table 3.3: Extra-vocalisation: Moving from typology to topology



At one end of the category ‘assimilate’, following on from quoted speech (‘insert’) is reported speech, where another person’s words are still clearly marked as such through projection and the writer’s words and the external words are still clearly demarcated but have been recontextualised by the writer in some way.  For example, A witness said that five or six times during the last few years he had known balls to hit his house or come into his yard .  It is unlikely that the witness would have used those words when giving evidence.  The witness’s words would have been condensed and recontextualised to suit the formal, somewhat solemn tone of the judge’s text.  At the other end of the cline, the external text has been so integrated into the writer’s own text that the actual words are no longer present in any form, only the text in nominalised forms or simply the name of the case, for example I take the view to be as stated in Blacker v Waters.  The words are no longer present.  They are assumed to be known to the reader.



We can now turn the typological distinction between ‘insert’ and ‘assimilate’ and the various shades of assimilation from projection to nominalization into a topological space of extra-vocalisation.



�



A topological view makes it possible to take a dynamic view of extra-vocalisation as a writer’s negotiation of other texts and her positioning in relation to these texts unfolds in her own text.



Shunting between degrees of assimilation is a powerful resource to engage with multiple texts and their convergent and divergent positions.  Turning projected clauses into things allows the writer to build up an argument - to incorporate multiple other texts into his own and the agreements and disagreements of previous writers with these texts as in the following example from Donoghue v Stevenson.  



���It appears to have been argued





[1st external text]�that the plaintiff could recover whenever there is a breach of duty imposed on the defendant by contract or otherwise and the plaintiff is injured by reasons of its breach; .....

�����







[2nd external text 

�in divergence with text 1]�This contention was negatived by the Court, 

who held�

that the plaintiff could recover if a representation known to be false was made to a third party with the intention that a chattel should be used by the plaintiff, ...

��[3rd external text

in convergence with text 2 and

in divergence with text 1]��The same view was adopted by the Exchequer Chamber, ...��

Three external texts are here negotiated by shunting between reported speech and nominalisation.  The second text is in divergence with the first one, and the third text is in convergence with the second one and in divergence with the first one.  This is achieved without attitudinal terms through engagement choices alone.



Speech functional value and technicality of nominalised extra-vocalisation values are discussed in section 3.3.2.9.



3.3.2.6	Intra-vocalisation: Moving from Typology to Topology

In the second major system to engage with heteroglossic diversity – ‘intra-vocalisation’ – the possibility of alternative positions is inscribed in the writer’s own words.  In White’s (1998) typological model, two major categories are distinguished: values which open up heteroglossic diversity and, as a result, the possibility to negotiate and for the reader to take an alternative position, and values which acknowledge, explicitly or implicitly, possible alternatives, but then close down any further dialogue.



While ‘open’ and ‘close’ can be discrete categories, heteroglossic diversity can be negotiated in degrees of openness and closeness – some utterances can open up heteroglossic dialogue more than others and some can close down dialogue more than others.  While a typological approach allows for increasingly delicate distinctions, a topological approach makes it possible to negotiate a semantic space, in this specific case, the space for a judge to negotiate and balance possible alternatives with her own assessment of these alternatives.  In this section I will map degrees of openness and closeness on a cline rather than setting them up as either/or choices.



The category ‘open’ as it has been proposed by White (1998) has three values to negotiate heteroglossically diverse positions: “probabilise’, ‘appearance’ and ‘hearsay’.  Similar to extra-vocalisation value, alternatives relating to everday, commonsense discourse as well as legal discourse can be negotiated.



open: commonsense reality:

	probabilise:	The game probably finished at four o’clock.

	appearance:	It appears that the game finished at four o’clock.

open: legal reality:

probabilise:	The appellants might have escaped liability.

	appearance:	The appellants seem to be in a stronger position.



Under the third category, ‘hearsay’, as in It’s said that the Premier viewed the documents it is argued that heteroglossic alternatives remain open because of what an unspecified person said (White 1998: 135).  This appears problematic in legal discourse, as shown by the following:



It is alleged that he threw the article, however it be described, at the plaintiff intending that it should hit her; alternatively it is said that he was negligent in throwing it at her.  It is alleged against the parents that they were negligent in permitting their child to have the article, or alternatively in failing to supervise and control him in the use of it.



There is a very clearly specified person involved in this proposition, albeit implicitly, that is the plaintiff:  It is alleged [by the plaintiff] that he [the defendant] threw the article.  Texts attributed to unspecified persons have no place in a judgment.  Therefore, this will be treated here as an instance of extra-vocalisation.  



One starting point for a topological model of intra-vocalisation values opening up heteroglossic dialogue is Halliday’s (1994) discussion of modality, especially the value attached to a modal judgement: high, median and low.  These values are presented in the following table:



�Probability�Usuality�Obligation�Inclination

��High�certain�always�required�determined��Median�probable�usually�supposed�keen��Low�possible�sometimes�allowed�willing��

Table 3.4: Three values of modality (Halliday 1994: 358)



A topological approach to engagement has also been foreshadowed by White (1998: 155-156) in his discussion of graduation, when he demonstrates that implicit scaling for intensity can occur across all values of appraisal (see 2.3.6.4).  

In a topological approach the low values of modality are placed towards the ‘open’ end of the cline.  Thus, He’s possibly responsible and He might be responsible are more inviting to heteroglossic diversity than He’s certainly responsible and He must be responsible.  In a heteroglossic perspective, low values of modality do not signify a speaker’s lack of certainty or lack of commitment to some truth value but a high degree of openness for the reader to take an alternative position.  Also, more than one modality value signifies a higher degree of openness to heteroglossic diversity than one value only.  In this view, He may possibly be responsible is ‘more open’ than He is possibly responsible.  Degrees of openness can be mapped as follows:
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Typology and topology are complimentary systems.  In a typology, the focus is on difference, the aim is to keep things apart.  This makes it possible to make increasingly delicate distinctions.  In a topology, the focus is on similarity and continuity.  This makes it possible to located lexicogrammatical realizations of heteroglossic values on a cline.



A similar cline can be developed for values closing down heteroglossic diversity.  To reiterate the ‘close’ category briefly, there are two main categories: ‘disclaim’ and ‘proclaim’.  Under ‘disclaim’ an alternative position is invoked and then rejected.  Within this category, there is a choice between directly addressing this possible alternative and rejecting it (‘counter-expect’) or implying it and rejecting it (‘deny’).



close: disclaim: counter-expect:

Although I have spoken of the parent as a “he”, a mother is liable in the same way as a father.

close: disclaim: deny:

A parent is, generally speaking, not legally liable for the wrongdoing of his child.



Under ‘proclaim’ a writer increases the interpersonal stake by rejecting an alternative utterance, thereby closing down heteroglossic diversity.  The alternatives are as follows:



close: proclaim: expect:

	A mother is, of course, liable in the same way as a father.

close: proclaim: pronounce:

	He did give his own account of how he came to have it [the dart].



The last category ‘pronounce’ seems to be somewhat problematic for legal discourse, perhaps not the category as such but some of the realizations as they have been exemplified by White (1998).  Under this category, the writer interpolates himself directly into the text as the source of an utterance acknowledging the existence of heteroglossic alternatives by increasing the interpersonal cost of rejecting the writer’s utterance in favour of an alternative, for example I’d say the Premier saw the documents (White 1998: 130).  This does not seem to be an option for legal discourse, at least no examples have been found in the data for this study.  In legal discourse the opposite seems to be the case, at least for the realization through I’d say.  For the writer to interpolate herself into the text as the source of one heteroglossic alternative seems to have the opposite effect, that is to open up a space for a different position.  As discussed at the beginning of this chapter, judgments are assessments of rights and obligations from the first person perspective, and this implies a second and third person perspective.  Furthermore, given the highly intertextual nature of judgments, there may be synchronic dialogism (the writer with her colleagues in the same case) and diachronic dialogism (the writer with previous decisions and decisions to be taken in the future).



In my opinion, an ordinarily careful man does not take precautions against every foreseeable risk

In my judgment, the test to be applied here is whether the risk of damage to a person was so small that a reasonable man in the position of the appellants, considering the matter from the point of view of safety, would have through it right to refrain from taking steps to prevent danger.

To my mind, the answer is plainly No.



The main difference between the categories ‘disclaim’ and ‘proclaim’ has been stated by White as the former rejecting alternatives and the latter preferring one proposition over its alternatives.  “Both entail the semantics of expectation, but under the ‘proclaim’ value, expectation acts to endorse one utterance over its alternatives.  Under the ‘disclaim’ value, expectation supplies the alternative which is to be suppressed” (1998: 133).  



Again, some utterances close down heteroglossic diversity more than others.  Therefore, the ‘close’ system, too, has been turned into a topology.  The criteria here are: to what extent are the rejected alternatives acknowledged in the text.  Using these criteria, values can be scaled according to the extent to which dialogue is closed down.  The ‘proclaim’ values, which endorse one alternative over others, seem to close down dialogue less than the ‘proclaim’ values, where the alternatives are suppressed.  Of the ‘disclaim’ values, the ‘counter-expect’ option (although I have spoken of the parent as a “he”, the mother also has liability) explicitly acknowledges the rejected alternative in an utterance.  The ‘deny’ option (the mother has no liability) does not state the alternative explicitly but it can be recovered easily because the negative presupposes the positive.  The ‘proclaim’ values simply endorse the speaker’s utterances over possible alternatives.  The ‘pronounce’ option (the mother does have liability) through the emphatic declarative, implies the negative, and in the ‘expect’ option (of course the mother has liability), the alternatives are left to the reader’s imagination.  The topological organization of the ‘close’ system can be represented as follows:
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So far, ‘open’ and ‘close’ options have discussed as separate systems – an utterance either opens up heteroglossic dialogue or closes it down.  However, ‘open’ and ‘close’ values can be negotiated simultaneously in one utterance.  When this happens, they do not neutralize each other but space is created for the negotiation of multiple alternatives:



(1)	A mother may not be liable

(2)	Of course a mother may be liable



In (1), an alternative position is rejected through the negative (not), but at the same time, the writer acknowledges an alternative to this position (may).  Dialogue is initially closed down but then opened up again.  In (2), an alternative position is acknowledged (may be liable) and this utterance is endorsed by the writer over other alternatives (of course).  Dialogue is initially opened up but then closed down.  We can now map all intra-vocalisation choices on one ‘open-close’ cline:
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This provides a powerful resource to negotiate multiple positions as in the following example (Donoghue v Stevenson, Lord Buckmaster citing a rule from a precedent):



It [the proposition] would exclude [open/close] a case in which the goods are supplied under circumstances in which it would be [open] a chance by whom they would be used [open] or whether they would be used [open] or not [close], or whether they would be used [open] before there would probably be [open/open] means of observing any defect, or where they goods would be [open] of such a nature that a want of care or skill as to their condition or the manner of supplying them would not probably [open/close/open] produce danger of injury to person or property.



This text, a rule, is highly heteroglossic and all alternatives are inscribed in the writer’s own words. This is interesting because legal reasoning claims that legal rules are independent and self contained and lead to inevitable outcomes regardless of personal preferences.  Two observations about the heteroglossic choices can be made.  First, a great deal of alternatives are opened up and closed down by the writer. Each clause is a modalised proposition and some clauses contain multiple modalisations (would probably).  All ‘open’ values are from the median region of the intra-vocalisation cline.  Extreme values (may possibly, certainly) are avoided.  Secondly, where alternatives are rejected, the ‘close’ values are probabilised which, in turn, invites an alternative position to the rejected alternatives: it would exclude, would not probably produce.  The intra-vocalisation choices here are motivated by the fact that legal rules need to be flexible to deal with new situations.  Modality here is not an indication of uncertainty on the part of the writer.



3.3.2.7	Heteroglossic Diversity and Demodalisation

One strategy to open heteroglossic diversity by degree is through demodalisation (Iedema 1995a).  Demodalisation means modality is dislocated from the here-and-now through embedding and nominalisation.  Taking an alternative position to congruent realisations of modality is easy and heteroglossic diversity is wide open:



	- A ball might hit the road

	- Not very likely

	- But it could happen, couldn’t it

	- I don’t think it’s a problem

	- It’s possible though

	- Maybe it’s possible but it wouldn’t be likely

	- I think it could happen

	- Maybe it could but I don’t think so



In contrast, embedded and nominalised forms of modality make it much more difficult to take an alternative position.  One alternative would be to select negative polarity but that would have the opposite effect and close heteroglossic diversity down:



	- There was a possibility that a ball might be hit into the road

	- No there wasn’t



Another possibility to negotiate these meanings would be through scaling, but there are also limitations with that.



	- There was a possibility that a ball might be hit into the road

	- Only a remote possibility

	- Quite a high possibility, in fact, there was a reasonable probability that this could happen.



The process of demodalisation from implicit subjective probability to nominalisation can be traced as follows:



�implicit probability�A ball might be hit into the road

��explicit probability�It’s possible that a ball will be hit into the road

���probability embedded�The event that a ball might he hit into the road was unlikely

���nominalisation�There is a possibility of a ball being hit into the road

���qualified nominalisation�There is a reasonable possibility of a ball being hit into the road

���probability as quality�Hitting the ball into the road was a possible event��

	Figure 3.5: Cline of demodalisation



Degrees of demodalisation can now be mapped on the clines of extra-vocalisation and intra-vocalisation.  On the cline of extra-vocalisation, explicit modality is located towards the ‘insert’ end.  Heteroglossic alternatives are coded congruently:



Extra-vocalisation Values�Demodalisation Values��He said: “Balls were hit into the road”�Balls might be hit into the road��He said that balls were hit into the road�It’s possible that balls will be hit into the road��

Nominalised modalisations are located towards the end of the cline, similar to nominalised extra-vocalisation values:



Extra-vocalisation Values�Demodalisation Values��His evidence that balls would be hit into the road is true.�There was a possibility that balls would be hit into the road��

The clines of extra-vocalisation and demodalisation are represented in Figure 3.6a:



CLINE OF EXTRA-VOCALISATION

�CLINE OF DEMODALISATION����He said: “Balls were hit into the road”

�A ball might be hit into the road���He said that balls were hit into the road

��It is po�ssible that balls were hit into the road��According to Mr Smith balls were hit into 

the road

��The event that a ball was hit into the road was unlikely

���The evidence was that balls were hit into 

the road

��There is a possibility of balls heing hit into the road���The evidence that balls were hit into the road 

is clear

��There is a reasonable possibility of balls being hit into the road���The evidence is clear�Balls being hit into the road was a possible event.��

Figure 3.6a: Clines of extra-vocalisation and demodalisation



On the cline of intra-vocalisation, implicit modality is located at the ‘open’ end of the cline while nominalised forms are located towards the ‘close’ end.  The clines of intra-vocalisation (‘open’) and demodalisation are shown in Figure 3.6b:



CLINE OF INTRA-VOCALISATION

�CLINE OF DEMODALISATION����Balls may possibily be hit into the road

�A ball might be hit into the road��

Balls may be hit into the road/�It is po�ssible that balls were hit into the road��Balls are possibly hit into the road

�

�The event that a ball was hit into the road was unlikely

���Balls can be hit into the road/

Balls are probably hit into the road

��There is a possibility of balls heing hit into the road

���



Balls are certainly hit into the road/�There is a reasonable possibility of balls being hit into the road

���It’s obvious that balls are hit into the road�Balls being hit into the road was a possible event.��

Figure 3.6b: Clines of intra-vocalisation and demodalisation



The three clines — demodalisation in relation to extra-vocalisation and intra-vocalisation — are represented in Figure 3.6c below:
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3.3.2.8	Mediating Own Text and Other Texts: Negotiating Extra-vocalisation and Intra-vocalisation Values

Heteroglossic diversity can be negotiated along the extra-vocalisation and intra-vocalisation clines simultaneously.  This is a powerful resource because it is possible to balance a variety of intersubjective positions against each other.  Values opening up and closing down heteroglossic diversity can be inscribed into the writer’s own words or attributed to other texts.  The writer can introduce another text and attribute alternative positions to the other text:



(1)�He said:�“My father did not make the dart.”���writer’s text�other text [close]��

A writer can introduce another text into his own and take a position in relation to the other text:



(2)�He denied�that his father made the dart.���writer’s text [close]�other text��(3)�The evidence seems to be�that his father did not make the dart.���writer’s text [open]�other text [close]��(4)�I do not agree with�this conclusion.���writer’s text [close/open]�other text��

The other text may be assimilated to varying degrees into the writer’s own text, from verbatim representation as in (1) to full integration as in (4).  These two clines are represented in Figure 3.7.
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Balancing other texts and own texts, attributing intra-vocalisation values to other texts and inscribing them into one’s own text enable a judge to locate her own text in a chain of prior texts and to position herself in relation to these prior texts.  Thus, the writer’s argument is firmly embedded in these prior texts and conclusions appear inevitable, as in the following example (Donoghue v Stevenson, Lord Buckmaster).





�Writer’s Text

�External Texts��



[1st text:

convergence

with writer

position]�How far it [precedent] is from the present case can be seen from�

the judgment of Parke B., who used these words: “We should pause before we made a precedent of our decision which would [open] be an authority for an action against the vendors, even of such instruments and articles as are dangerous in themselves ...”������[2nd text

convergence with text 1

��and in Longmeid v Holliday, the same eminent judge points out that the earlier case was based on fraudulent misstatement������[3rd text 

divergence with alternative]��and he expressly repudiates [close] the view that it has any wider application.��



[convergence with external texts]�The case of Langridge v Levy, therefore [close], can be dismissed [close] with the comment that it is rather surprising [affect] it has so often [open] been cited for a proposition it cannot [close] support.���

In terms of extra-vocalisation, the evaluation of the precedent in question as not relevant is primarily located in three other texts and the writer aligns himself with the position in those texts.  In terms of intra-vocalisation, the writer’s choices of closing down heteroglossic dialogue mirror the ‘close’ choice in the third text, where an alternative position is rejected.  The writer’s conclusion appears inevitable — this is what the authorities say.



3.3.2.9	Extra-vocalisation and Technicality

So far the main concern of the discussion has been the semantic status of an external text: has it been inserted through quoting or has it been recontextualised, assimilated, integrated into the writer’s own text.  Another aspect that needs to be considered is the technical legal status which can be assigned to an external text through a projecting verb or a noun.  For example:



(1)	Jenkins L.J. said that it was a duty to prevent balls being hit into Beckenham Road so far as there was any reasonably foreseeable risk of that happening.



(2)	Lord Thankerton held that a person is bound to foresee only the reasonable and probable consequences of his failure to take care, judged by the standard of the ordinary reasonable man.



 (1) is an interdiscursive utterance – the judge negotiates everyday reality as well as legal reality: a social activity (balls being hit into Beckenham road) is recast as legal discourse (duty, reasonably foreseeable risk).  In (2) a legal rule is stated.  While both are external texts and explicitly marked as such, the interpersonal charge they carry is quite different.  An alternative position to proposition (1) can be taken (Bolton v Stone; Lord Normand, external text in small caps):



2�other text�In the Court of Appeal, Jenkins, L.J., said that it was a duty to prevent balls being hit into Beckenham Road so far as there was any reasonably foreseeable risk of that happening.���3�own text

dialogue 

closed down�There can be no quarrel [close] with this proposition, but one must not overlook [close] the importance of the qualification “reasonable”.��4��It is not the law [close] that precautions must be taken against every peril that can be foreseen by the timorous.��

The matter becomes somewhat more complicate when we look at the speech functional value and the technical legal status assigned to a proposition: is an utterance a ‘statement’, a ‘rule’, a ‘principle’, an ‘observation’, a ‘conclusion’, a ‘decision’, a ‘doctrine’ and so forth.  This is illustrated in the following example:



WRITER’S TEXT�EXTERNAL TEXTS��Who, then, in law is my neighbour?  The answer seems to be [open]�

persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts of omissions which are called in question.  ��This appears to me [open/open] to be the doctrine in Heaven v Pender.���

There is nothing in the words of the external text itself to mark these words as ‘doctrine’.  This value is assigned to them by the writer in his own text, and by assigning a value to an utterance, a writer can make it heteroglossically negotiable, in this case, heteroglossic alternatives to the writer’s interpretation of the external text as ‘doctrine’ are opened up.  



I will exemplify this using brief extracts from two judgments: Lord Reid in Bolton v Stone (1951) and Lord Denning in Miller v Jackson (1971).  Lord Denning engages with and rejects what Lord Reid had said in the previous case.  Extra-vocalisation values, technicality and intra-vocalisation values combine to negotiate different inter-subjective positions and allow the writer to adopt a position which is in divergence with the position in the prior text.  (The relevant proposition is printed in small caps, intra-vocalisation values are underlined).



Lord Reid (1951 – prior text):

47	In my judgment, the test to be applied here is whether the risk of damage to a person was so small that a reasonable man in the position of the appellants, considering the matter from the point of view of safety, would have thought it right to refrain from taking steps to prevent the danger.

48	In considering that matter I think that it would be right to take into account, not only how remote is the chance that a person might be struck, but also how serious the consequences are likely to be if a person is struck, but I do not think that it would be right to take into account the difficulty of remedial measures.

49	If cricket cannot be played on a ground without creating a substantial risk, then it should not be played at all.

50	I think that this is in substance the test which Oliver, J. applied in this case.

51	He considered whether the appellants’ ground was large enough to be safe for all practical purposes and held that it was.

52	This is a question, not of law, but of fact and degree.



Lord Denning (1977):

79	In support of the case, the plaintiff relies on the dictum of Lord Reid in Bolton v Stone: 

80	“If cricket cannot be played on a ground without creating a substantial risk, then it should not be played there at all.”

81	I would agree [open/open] with that saying if the houses or road were there first, and the cricket ground came there second.

82	We would not allow [open/close] the garden of Lincoln’s Inn to be turned into a cricket ground.

83	It would be [open] too dangerous for windows and people.

84	But I do not agree [open/close] with Lord Reid’s dictum when the cricket ground has been there for 70 years and the houses are newly built at the very edge of it.



In chapter 2.1 I discussed the tension between the general and the specific, the practice of stating rules at different levels of generality and the need for interpretation resulting from this practice.  In the above example, there is nothing in Lord Reid’s text which explicitly marks the proposition in question as a dictum or a rule.  The value dictum (“said in passing”) is assigned to this text by Lord Denning, not only once but in fact three times.  Once a technical value has been assigned to the external text, alternative positions in relation the prior text are opened up and closed down.  An important point here is that heteroglossic diversity is not closed down completely but there seem to be two dialogues going on simultaneously.  In a dialogue with the prior text, the positions in this text are rejected through the negative option, but dialogue with the writer’s co-judges and with possible future texts is kept open through modality and first person choices (we would not allow, I do not agree).  



3.3.2.10	Negotiating the Historicity of Texts: Multiple Attributions

Chapter 2.2.6 discussed Bakhtin’s notion of heteroglossia – that utterances form chains of texts responding to previous utterances and inviting future utterances.  In common law judgments these chains play an important role because the doctrine of precedent requires that similar cases are decided alike and this requires lawyers and judges to engage with past decisions.  These chains of texts are highly visible in judgments through projection and other lexicogrammatical resources.  For example:



	Cotton LJ said that in Collins v Seldon Willes J had said that the judgment in Langridge v Levy was based on the fraud of the defendant.



What is interesting and important here is that the writer does not go directly to Langridge v Levy to incorporate this precedent into his own text as Langridge v Levy was based on the fraud of the defendant but that this text’s intertextual history is invoked.  This removes the external text from the writer’s own text and the interpersonal charge of the utterance is increased considerably: there is not only one alternative text but three.



The question now arises: How can we model intertextual chains topologically?  My starting point here is Matthiessen’s (1995) discussion of the clause complex.  What is specifically relevant to the model of dialogism and heteroglossic diversity in this thesis is the logico-semantic relationship between clauses.  Clauses can be expanded to form clause complexes through projection and expansion.



projection:�She alleged that she suffered from shock and severe gastro-enteritis.��expansion:�A ball went over Mr. Craig’s head as he was picking raspberries in his garden.��

What is relevant here is the nature of projection.  In projection a clause complex is created by projecting one clause onto a higher order of reality.



�



Another important insight is that projection is not limited to two clauses but that the process can be repeated.  That means, one process can project a second process onto a higher plane of reality and this process, in turn, can project yet another process.



�



Figure 3.9 shows that multiple projections are concerned with degrees of attribution and that multiple attribution removes the external text increasingly away from the writer’s own text.  This can be mapped on a ‘proximity’ cline: How close is the external text to the writer’s own text; does the writer take direct responsibility for incorporating an external text (A said that X) or is the external text incorporated through intermediary sources (A said that B said that C said that X.)



�PROXIMATE����REMOTE

��The judgment in Langridge was based on fraud��Willes J said that the judgment in Langridge was based on fraud��Cotton LJ said that Willes J had said that the judgment in Langridge was based on fraud

��writer takes responsibility for external text��projecting clause takes responsibility for external text��projected clause takes responsibility for external text��

Figure 3.10: Extra-vocalisation and proximity cline



In addition to “how close to the writer is the external text” we need to consider the degrees of assimilation of the various layers of projections (see section 3.3.2.5 above): what lexicogrammatical resources have been chosen to incorporate the external text and to what extent have the external texts been recontextualised, assimilated, absorbed into the writer’s own text.  This is represented on the following cline of extra-vocalisation.



�INSERT�Cotton L.J. said





���that according to Willes J





��ASSIMILATE�the judgment in Langridge was based on fraud��

	Figure 3.11: Degrees of attribution and degrees of assimilation



We can now map the cline of proximity and the cline of extra-vocalisation onto each other: How close to the writer is the external text and to what extent has the external text been recontextualised and absorbed or integrated into the writer’s own text.  This is shown in Figure 3.12.



�PROXIMATE���REMOTE

�����INSERT�Cotton J said

��������that according to Willes J

���



ASSIMILATE���the judgment in Langridge was based on fraud��

Figure 3.12: Clines of extra-vocalisation of proximity



To conclude this section, a topological approach to engagement is taken in this thesis.  A topological approach makes it possible to model a writer’s engagement with other texts and a writer’s position in relation to available alternatives in terms of degree.  External texts can be assimilated into a writer’s own text to varying degrees.  Alternative texts can be more or less remote from a writer’s own text.  Heteroglossic dialogue can be opened up and closed down to varying degrees.  Attributing alternative positions to other texts and inscribing alternative positions into the writer’s own text provide the semantic resources that legal reasoning requires.  Other texts can be evaluated without using attitudinal lexis, a writer’s evaluations are grounded in authority, evaluations and conclusions appear inevitable.



3.4	Graduation

The previous section discussed engagement as the resource to negotiate the intertextual nature of texts and the writer’s own voice in relation to past texts and possible future responses to her text.  In that sense, engagement is a resource for dialogue between the writer and a multitude of other texts which have some bearing on the writer’s own text.  In this section I am presenting a model of graduation as a resource for dialogue albeit a dialogue of a different kind. Graduation does not make new meaning but allows writer and reader to enter into a dialogue about the degree of experiential and interpersonal meanings.  I see graduation as a resource for dialogue to negotiate intersubjective positioning and reader alignment by scaling experiential and interpersonal meanings.  In this sense, graduation is a resource to negotiate legal issues and legal categories as matters of degree, and degrees of similarity and difference – and therefore relevance – between precedents.



3.4.1	Graduation as a Resource for Legal Reasoning

Graduation is a resource that works on other values.  It can intensify meanings by scaling them up or toning them down (Quirk et al. 1971).  Graduation can scale experiential meanings and interpersonal meanings.  In legal reasoning, graduation can scale meanings which constitute meanings about the everyday, commonsense reality of the “real world”, and it can scale meanings belonging to legal discourse.  Table 3.5 provides an overview of the possibilities.



�Grading of Experiential Meanings�Grading of Interpersonal Meanings

��Common-sense Reality�No one was hurt at all.

We were sort of resting.

He had nearly burst in when she jumped out of the window.

She was seriously injured.�It was only very rarely indeed (engagement: intra-vocalise)  that a ball was hit over the fence.

To hit her when trying to hit the post would mean a very bad aim (judgement: capacity) on the part of the defendant.

The hit was altogether exceptional (appreciation)��Legal Reality�The applicants were negligent or guilty of creating a nuisance in failing to take any sufficient precautions.

The distinction between trespass and case ... has I think little practical consequence for adjudication upon the facts of this case.�His evidence was quite vague (appreciation).

That [suing in trespass] would be quite out of date (judgement: normality).

The possibility (engagement: intra-vocalise) of injury to those using the highway was much greater.��

Table 3.5: An overview of grading possibilities



Graduation is a powerful resource for intersubjective positioning because it enables writer and reader to agree on the experiential and interpersonal meanings of a proposition and at the same time to enter into a dialogue about these meanings through scaling. Thus a point of commonality may be established and at the same time a space for divergence is created by scaling meanings up or down.  For example, writer and reader may agree on the experiential and interpersonal meaning of a proposition such as There was a possibility of injury, but may negotiate alignment about the degrees of likelihood (Halliday 1994: 89) through scaling: a slight possibility - a moderate possibility - a reasonable probability - quite a high probability - a high probability.  Graduation as a resource for dialogue makes it possible to frame legal issues in terms of degree, to interpret legal rules in terms of levels of generality, to negotiate precedents in terms of degrees of similarity and difference with the case to be resolved.  Gradudation also makes it possible to evaluate utterances without appearing to be ‘subjective’ or ‘personal’.



3.4.1.1	Legal Issues as a Matter of Degree

Legal issues are often framed in terms of degrees (Farrar & Dugdale 1990).  For example, a court may have to decide whether the degree of force used in a process was reasonable or excessive, not whether the use of force itself was right or wrong.  In other words, there can be agreement about the use of force but divergence about the amount or degree of force used.  For example, in Bolton v Stone, the issue revolves around the degree of probability.  There is agreement between the litigants about the possibility of people getting hurt by cricket balls being hit over the fence.  What is open to negotiation and has to be decided by the court is the degree of possiblity for this event to constitute negligence on the part of the respondents.  The issue is stated by Lord Porter several times in his judgment (graduation underlined, issue in CAPS): 



24	The question, however, remains: Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence? .....

27	The question then arises: What degree of care must they exercise to escape liability for anything which may occur as a result of this intended use of the field? .....

60	The quantum of danger must always be a question of degree.

61	It is not enough that there is a remote possibility that injury may occur.

62	The question is: Would a reasonable man anticipate it?



In the same case, Lord Oaksey negotiates the standard or degree of care required as follows:



4	The standard of care in the law of negligence is the standard of an ordinary careful man, but, in my opinion, an ordinarily careful man does not take precautions against every foreseeable risk.

5	He can, of course, foresee the possibility of many risks, but life would be almost impossible if he were to attempt to take precautions against every risk which he can foresee.

6	He takes precautions against risks which are reasonably likely to happen.

7	Many foreseeable risks are extremely unlikely to happen and cannot be guarded against except by complete isolation.



In Geoffrey Lane’s judgment in Miller v Jackson, negligence as well as nuisance are framed as issues of degree:



106	The risk of injury to persons and property is so great that on each occasion when a ball comes over the fence and causes damage to the plaintiffs, the defendants are guilty of negligence.

107	In circumstances such as these it is very difficult and probably unnecessary, except as an interesting intellectual exercise, to define the frontiers between negligence and nuisance: see Lord Wilberforce in Goldman v Hargrave.

108	Was there here a use by the defendants of their land involving an unreasonable interference with the plaintiffs' enjoyment of their land?

109	There is here in effect no dispute that there has been and is likely to be in the future an interference with the plaintiffs' enjoyment of no. 20 Brackenridge.

110	The only question is whether it is unreasonable.

111	It is a truism to say that this is a matter of degree.

112	What that means is this.

113	A balance has to be maintained between on the one hand the right of the individual to enjoy his house and garden without the threat of damage and on the other hand the rights of the public in general or a neighbour to engage in lawful pastimes.



In Zanker v Vartzokas, it is the degree of temporal proximity of violence which is at stake, not the presence or absence of violence.  In this case there is agreement about the absence of physical violence (the defendant threatened his victim but did not actually physically harm her).  There is also agreement that the threats were real and the victim could anticipate violence from the defendant.  What is open to negotiation in this case is how soon or late after making the verbal threats would the defendant actually become physically violent and hurt this victim for his verbal actions to constitute an assault.  



32	“(The young woman) was, no doubt, afraid that she would be detained by the defendant and that at some time in the future she would be subjected to an assault, probably a sexual assault.

33	That fear was real.

34	It was induced by the words and the actions of the defendant.

35	It was the defendant’s intention to induce it, but it was not, in my judgment, a fear of immediate violence.” .....

39	Generally speaking, the authorities refer to the immediacy or imminence of the feared physical violence.



Traditional legal theory tells us that interpretation of terms such as ‘immediacy’ is necessary because language is defective, indeterminate and lacks precision.  My argument is that it is exactly the gradability of meanings such as ‘probability’ and ‘immediacy’ which makes legal reasoning possible.  Issues such as ‘immediate violence’ could be defined very precisely as ‘violence within 30 minutes - 4 hours - 24 hours’ and so on.  However, this would severely limit the flexibility which the common law requires.  Legal reasoning needs the gradability of language to gain the flexibility it requires to deal with a multitude of new events and circumstances.



3.4.1.2	Legal Rules as a Matter of Degree

Graduation also plays an important role in the interpretation of legal rules.  Section 2.1 discussed the need for precision and predictability on the one hand and flexibility on the other, and the resulting tension between these competing demands.  Legal rules need to be precise to ensure predictability and certainty.  On the other hand they need to be framed in terms that are sufficiently general to allow for flexibility in order to deal with novel situations.  I also discussed that in the common law, rules are ‘discovered’ and ‘declared’ or ‘stated’.  However, rules can be stated at different levels of generality – in wide, general terms or in narrow, specific terms.  Level of generality can be a problem when a court is faced with an entirely new problem and has to base a decision on existing principles, as in Donoghue v Stevenson.  Lord Atkin observed in Donoghue v Stevenson:



It is remarkable how difficult it is to find in the English authorities statements of general application defining the relations between parties that give rise to the duty.  The Courts are concerned with the particular relations which come before them in actual litigation, and it is sufficient to say whether the duty exists in those circumstances.  The result is that the Courts have been engaged upon an elaborate classification of duties as they exist in respect of property, whether real or personal, with further divisions as to ownership, occupation or control, and distinctions based on the particular relations of the one side or the other, whether manufacturer, salesman or landlord, customer, tenant, stranger, and so on.  In this way it can be ascertained at any time whether the law recognises a duty, but only where the case be referred to some particular species which has been examined and classified.  And yet the duty which is common to all the cases where liability is established must logically be based upon some element common to the cases where it is found to exist.



Rules can also be stated at different levels of generality by the same writer within the same text, and by different writers across different texts, which may necessitate interpretation later.  In traditional legal theory, interpretation is necessary to resolve ambiguity resulting from the inadequacies of language.  In this study I am proposing a view of interpretation as a dialogue about degrees of generality within a text and across texts.  A writer can construe a rule as wide - too wide - narrow - too narrow and one interpretation as wider - narrower than another.  It is not the rule itself that is at stake.  It is the scope and the limitations of the rule that are the subject of dialogue between various writers and writer and reader.  In Donoghue v Stevenson, much of the reasoning is concerned with principles stated in previous cases and with negotiating the scope of these rules.  Here are two examples from Lord Buckmaster’s judgment, where he is narrowing the scope of rules through graduation:



Example 1:

29	“It would be going much too far to say, that so much care is required in the ordinary intercourse of life between one individual and another, that, if a machine not in its nature dangerous, .... but which might become so by a latent defect entirely unknown, although discoverable by the exercise of ordinary care, should be lent or given by one person, even by the person who manufactured it, to another, the former would be answerable to the latter for a subsequent damage accruing by the use of it.”



Example 2:

94	..... Mathew L.J. made the following observation: “The argument of counsel for the plaintiff was that the defendant’s servants had been negligent in the performance of the contract with the owners of the van, and that it followed as a matter of law that anyone in their employment, or, indeed, anyone else who sustained an injury traceable to that negligence, had a cause of action against the defendant.

95	It is impossible to accept such a wide proposition, and, indeed, it is difficult to see how, if it were the law, trade could be carried on.  ....”



3.4.1.3	Precedent as a Matter of Degree

Graduation is also a resource to establish degrees of similarity and difference between precedents.  Under the rule of precedent, similar cases must be decided alike.  However, in reality two cases are hardly ever completely alike in all respects and a judge’s reasoning must establish degrees of similarity and difference between the available precedents and the case to be decided.  Cases can be located on a cline of not exactly parallel - almost parallel  - not parallel enough - sufficiently parallel - almost completely parallel  and so on.  A precedent can be near the case to be decided, another one can be nearer and yet a third precedent can be nearest.  Lord Buckmaster in Donoghue v Stevenson negotiates a variety of precedents in this way:



22	... the earlier case was based on a fraudulent misstatement and ... has no wider application. .....

24	The case of W. is, on the other hand, an authority that is closely applicable. .....

39	Of the remaining cases, G. is the one nearest to the present.



And in the following example from Lord Atkin’s judgment in Donoghue v Stevenson, three sets of circumstances are graded against each other in relation to a new problem before the court:  damage caused by the installation of a gas plant, the manufacture of a gun and handling a loaded gun in relation to the case of a woman who had suffered damage by swallowing a drink contaminated by a decomposed snail.  



The installation of an apparatus to be used for gas perhaps more closely resembles the manufacture of a gun than a dealing with a loaded gun.



The semantics of graduation allows courts to negotiate degrees of similarity and difference.  This makes it possible in the common law to decide issues that have not come before a court before and for which no directly relevant precedent exists.



3.4.1.4	Legal Categories and Degrees of Proximity

Closely related to legal issues, rules and precedents as a matter of degree is the negotiation of legal categories through scaling of proximity and remoteness.  Courts need to decide whether the facts of a case fall into legal categories such as negligence, nuisance, trespass and so forth.  However, the problem with legal categories is, as discussed in section 2.1, that they are not clearly defined – that they can be described as a “moving classification system” (Christie 1969: 1319).  Legal categories are very general and because the common law works on a case-by-case basis, legal categories must be defined, negotiated and renegotiated on a case-by-case basis.  Furthermore, legal categories can be negotiated in relation to other legal categories and the same set of facts can possibly fit two or more legal categories.  To illustrate the latter point, in the following discussion of Bolton v Stone in Miller v Jackson, an injury caused to a woman by an out of control cricket ball is negotiated in terms of three possible tort categories – negligence, nuisance and trespass to the person:



The case [Bolton v Stone] was pleaded in negligence or alternative nuisance ... She did not sue in trespass to the person.  That would have been quite out of date.  ... In our present case [Miller v Jackson], too, nuisance was pleaded as an alternative to negligence.  The tort of nuisance in many cases overlaps the tort of negligence.



The need to negotiate categories results in a dialogue about degrees of the proximity and remoteness of relationships and graduation is a vital resource to conduct this dialogue.  For example, degrees of the proximity or remoteness of relationships may determine whether a legal duty exists.  In the following extract, Lord Atkin first states the general rule in terms of proximity, then negotiates the relationship in previous cases to establish possible parallels with the case to be decided.



28	If one man is near to another, or is near to the property of another, a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property."  .......

37	There will no doubt arise cases where it will be difficult to determine whether the contemplated relationship is so close that the duty arises. .......

50	There are numerous cases, where the relations were much more remote, where the duty has been held not to exist.



The system of graduation can negotiate legal categories in general terms, as in the examples above, it can also negotiate relations in the external world (the facts of a particular case) to ascertain whether they may fall within a legal category.



	..... the duty of the defendant under the contract with the Postmaster-General to put the coach in good repair could not have involved such direct relations with the servant of the persons whom the Postmaster-General employed to drive the coach as would give rise to a duty of care owed to such servant.  (Lord Atkin)



Graduation is a resource for interpersonal positioning in relation to categories as they have been established in previous cases and in relation to the facts of the case to be decided and the categories to be negotiated.



3.4.1.5	Graduation as a Resource for Persuasion

In traditional legal reasoning, facts exist as pre-formed entities which are “found” in the trial.  However, in their judgments judges can select and highlight certain facts and down-tone others.  Judges on the same bench can agree on the facts generally but may make different choices about highlighting and down-toning facts to make their reasoning persuasive.  This can be compared to taking photographs of the same object from different angles, with different lenses and with different exposures.  Each picture will be a representation of the same object but in each picture the same object will look different to the viewer.  In legal reasoning the resource for hightlighting, backgrounding, zooming in on facts is the system of graduation.



In chapter 1 I discussed the research on the presentation of evidence by defendants and witnesses in court and the role of questions and narrative in this process.  Facts are not preexisting entities but are discursively constructed in the courtroom through interaction.  This interaction in the courtroom is further reconstructed by the judge in a judgment as the facts of the case.  



A close relationship between the facts in a judgment and the decision has been emphasized by some legal writers (Jackson 1988; Twining 1990; Holland & Webb 1991).  The argument is that the facts are an important aspect of the reasoning in the sense that they may persuade the reader of the correctness of the judge’s decision.  The importance of persuasion generally and the role of the facts in this process as they were used by Lord Atkin has been described as follows:



I understand that his strength as an advocate lay not in his powers of oratory, but in the reasoning and the persuasiveness of his arguments by which he tried to bring the court round to his point of view.  He continued to use his powers of persuasion when he was sitting as a Lord of Appeal and would come and say that he thought he had won his “brothers” over to his side or “so-and-so is still not convinced but I think he may be tomorrow”.  He certainly persuaded his family that he was right.  When he gave us the facts of a case and asked us what we thought about it, his way of presenting the problem was such that there was never any suggestion in our minds that the other side could have a leg to stand on.

(cited in Twining 1990:219)



Facts, in the data for this study, can be made persuasive through graduation, as exemplified with an extract from Geoffrey Lane’s judgment dealing with the evidence in Miller v Jackson:



42	The plaintiffs were not the only people in Brackenridge who suffered in this way.

43	The Craigs moved to the next-door house, no. 19, in June 1975.

44	By the time of the hearing in 1976 they had had quite a number of balls come into their garden; about six to eight in the 1975 season and the same number in 1976.

45	One of them went through a glass pane and into the dining room.

46	That ball went over Mr. Craig's head as he was picking raspberries in his garden.

47	His wife was in the house.

48	Broken glass landed all around her.

49	Mr. Craig since then does not venture out into the garden while there is a match in progress.

50	The Milners live at no. 24.

51	They have been there for four years.

52	They have only had two balls come over their garden.

53	They have a baby who was about nine months old at the time of trial.

54	Mrs. Milner would not leave him in the garden whilst a match was in progress.

55	There is no doubt however that of all the residents in Brackenridge the plaintiffs were the people who seemed to have suffered the most.

56	Judging from the evidence, Mrs. Miller, whether justifiably or not, seems to have become almost neurotic about this trouble.

57	Certainly the plaintiffs now take themselves off elsewhere while cricket is in progress, so that they will not be troubled by the incursions of cricket balls and of those who seek to retrieve them.

58	It is perhaps worth remarking in passing that one of the things Mrs. Miller said she objected to was the attitude of club members who came to no. 22 in search of the balls.

59	Although the judge made no specific finding of the matter, it seems that she may have been unduly sensitive on this aspect of the affair at least.

60	In the end there was little if any dispute as to the basic facts.

61	Taking the 1975 season as typical, the following statistics emerge.

62	The season lasted 20 weeks.

63	There were 36 matches.

64	Three were on Sundays lasting five hours each; 14 were on weekdays lasting 2 1/2 hours; 19 were on Saturdays lasting about five hours.

65	That is 145 hours in all, of which 110 were at the weekend.

66	Thus on almost every Saturday during the summer when the weather was fine the houses and gardens in Brackenridge and anyone in them would be at risk.

67	The club officials who gave evidence were refreshingly candid and forthright.

68	Mr. Jackson, the chairman of the club, freely conceded that there was no way in which they could stop balls going into the premises in Brackenridge from time to time; that the plaintiffs were likely to suffer in the future as they had done in the past from broken tiles and so on; that something like an average of eight balls a year were going to land on the vicinity of the plaintiffs' house.

69	Mr. Nevins, the captain of the first team, agreed that when these homes were first built it was obvious that there was going to be trouble from balls driven over the bowler's head into the gardens.

70	I have dealt with the evidence at some length because in the end the outcome of the case may depend on a decision as to the degree of potential or actual damage to person or property.

71	No one has yet suffered any personal injury, although Mrs. Craig at least was perhaps lucky to have avoided it.

72	There is no doubt that damage to tiles or windows at the plaintiffs' house is inevitable if cricket goes on.

73	There is little doubt that if the plaintiffs were to stay in their garden whilst matches are in progress they would be in real danger of being hit.

74	In these circumstances, have the plaintiffs established that the defendants are guilty of nuisance or negligence as alleged?

75	No technical question arises as to the position of the defendants.

76	It is conceded that if the actions of the players in striking the ball into the plaintiffs' property is tortious, the defendants are responsible therefor.



By carefully scaling predominantly experiential meanings, scaling some meanings up and some meanings down, avoiding any extreme values and largely avoiding attitude values, the judge discursively constructs the facts in a way which invites sympathy from the reader for the Miller family and their situation.  Scaled up are meanings construing the damage caused by cricket balls and the danger for the Miller family (quite a number, all around her, the most, certainly, no way, it is obvious, real danger).  Toned down are meanings which may let the Millers appear in an unfavourable light (almost neurotic, it seems she may have been unduly sensitive, little if any dispute).  This judge in fact decides in favour of the family and against the cricket club (The contribution of engagement and graduation to the social construction of facts will be discussed in detail in chapter 4.)



3.4.2	A Topology of Graduation

In the previous section I discussed the role of graduation as a resource for legal reasoning to negotiate legal issues, rules, categories, precedent and facts.  In this section I am presenting a topological model of graduation to negotiate degrees of meaning.  As discussed in section 3.3 on engagement, a typological system presents either/or choices.  While a typology of graduation allows for increasingly delicate distinctions, it does not take account of the complex and multiple scaling of meanings in legal discourse.



The starting point for the topological model of graduation in this study is White’s (1998) typology.  To reiterate here briefly, in that model, graduation has an interpersonal and an experiential orientation: interpersonally, values are graded on a scale of intensity between high and low.  This is the category ‘force’.  Here White (1998) distinguishes between graders, that is resources which scale values up as well as down (slightly - somewhat - very), and amplifiers, that is resources which scale values up only (bloody awful, prices skyrocketed).  Experientially, values are graded on a scale between core and marginal membership.  This is the category ‘focus’.  In the subcategory ‘soften’, category boundaries become blurred to make categories fuzzy, more inclusive, open to marginal members (sort ‘v a problem).  In the subcategory ‘sharpen’, category boundaries are made more distinctive to restrict category membership, to exclude marginal members (a real problem).



Of particular interest to legal reasoning, and to this thesis, are the ‘force’ categories ‘grade’ and ‘measure’.  As discussed above, grading plays an important role in determining legal issues legal rules and the relevance of precedents.  Grading is also an important resource for a judge to make evaluative statements without appearing to be ‘subjective’ (see chapter 4 on the social construction of facts).



While there are certainly instances in legal reasoning where the typological distinction between ‘force’ and ‘focus’ values can be maintained (see the examples in Table 3.5), there are also instances where category membership (‘focus’) is negotiated through ‘measure’ (‘force’) values such as far, too far, close, closest.  Therefore, a topological approach is here suggested to graduation categories.



A topological approach to graduation means that, firstly, similar to engagement values, the ‘force’ values ‘grade’ and ‘measure’ can be scaled on clines between low and high degrees, which allows for considerable fine tuning.  Secondly, a topological approach would also allow for a scaling of ‘focus’ values.  In a typological model, the choice is between core (‘sharpen’) and marginal category membership (‘soften’).  However, some items can be more marginal than others and some can be closer to the core than others.  In a topological approach, items can be positioned on a cline between non-membership, marginal membership and core membership.



A topological approach provides for a considerable expansion of meaning potential.  In a typological approach a proposition is scaled either in the category ‘force’ or ‘focus’, and in the ‘force’ category, it is either ‘grade’ or ‘measure’ that is at stake.  However, in legal reasoning, meanings may be scaled in several typological categories simultaneously, which allows for considerable fine tuning.  A topological approach makes it possible to map the simultaneous grading on several scales.  More specifically, a topological approach to ‘grade’ and ‘measure’ makes it possible to map degrees of category membership through degrees of ‘measure’.



3.4.2.1	A Topology of Force

3.4.2.1.1	A Topology of ‘Grade’ Values

Of particular interest here are intensifiers, that is, values which scale meanings up as well as down (Quirk et al. 1971).  Legal reasoning often has to negotiate and decide meanings which are not clearly defined and which cannot be clearly defined because they provide the common law with the flexibility it needs to deal with new situations.  One such example is the issue of ‘reasonable probability’ to determine negligence.  To make this possible, grading play a vital role.  A writer may choose a first value from the category ‘grade’: possibility - probability - certainty.  This value can then be graded again: very slight - slight - somewhat higher - higher.  Multiple scalings on a ‘grade’ cline are shown in figure 3.13.
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	Figure 3.13: Multiple grading



On the first level, on a high/low scale of intensity, certainty is higher than probability and probability is higher than possibility.  On the second level, an extremely slight possibility is lower than a very slight possibility, and this is lower than a conceivable possibility.



This kind of double scaling is a highly effective resource in legal reasoning.  In the following extract, the issue of ‘negligence’ is discussed by scaling meanings up and down and this scaling is deployed throughout all the stages of the judgment (Bolton v Stone, Lord Porter).



24	[issue]

	The question, however, remains: Is it enough to make an action negligent to say that its performance may possibly cause injury or must some greater probability exist of that result ensuing in order to make those responsible for its occurrence guilty of negligence? .....

	[reasoning]

28	Undoubtedly, they knew that the hitting of a cricket ball out of the ground was a possible event, and, therefore, that there was a conceivable possibility that someone would be hit by it, but so extreme an obligation of care cannot be imposed in all cases. .....

	[conclusion]

36	It is not enough that the event should be such as can reasonably be foreseen.

37	The further result that injury is likely to follow must also be such as a reasonable man would contemplate before he can be convicted of actionable negligence.

38	Nor is the remote possibility of injury occurring enough.

39	There must be sufficient probability to lead a reasonable man to anticipate it.



The question of fantastic possibilities and reasonable probabilities as alternatives or as a continuum is raised by Lord Reid in the same case as follows.  A topological approach makes it possible to map that space.



31	People must guard against reasonable probabilities, but they are not bound to guard against fantastic possibilities.”

32	I doubt whether Lord Dunedin meant the division into reasonable probabilities and fantastic possibilities to be exhaustive so that anything more than a fantastic possibility must be regarded as a reasonable probability.



3.4.2.1.2	A Topology of ‘Measure’ Values

Entities of time, space and quantity can be measured in two ways – with an experiential orientation as digital values or with an interpersonal orientation as analogue values.  The possibilities are shown in Table 3.6.



�Experiential Orientation to Measure

�Interpersonal Orientation to Measure��Time�He returned after 2 hours.

�He returned soon.��Space�The house was 50 metres from the cricket ground.�The house was close to the cricket ground.��Quantity�There were 5,000 spectators.�There were many spectators.

��

Table 3.6: Experiential and interpersonal orientation to measure values



Experiential values are fixed and ‘precise’, while interpersonal values are flexible and gradable.  An interpersonal orientation to measure allows for dialogue about these meanings.  The writer may assume reader convergence on a range of numbers rather than on an explicit specific number, without necessarily specifying this range.  The exact value is not relevant but the range is still valid, even though the exact value may not be accurate.  An experiential orientation to measure as in (1) The house is 50 meters from the cricket ground represents a more limited meaning potential than an interpersonal orientation as in (2) The house is close to the cricket ground.  Proposition (1) can be contested if the house is, let’s say, 49 or 51 metres from the cricket ground.  In proposition (2), however, reader convergence is assumed no matter whether the exact numerical distance is 47 or 50 or 52 metres.



An interpersonal orientation to measure provides a considerable expansion of meaning potential and, as a result, the potential for dialogue.  Once time, space, size or quantity have been cast in interpersonal terms as small, large, close, many, these meanings can be graded and fine tuned.  For example, a value such as close can be graded as somewhat close - quite close - very close - too close.  



�Space

Experientialised

��Space Interpersonalised

 into Measure

��Interpersonal Space Graded���





���The house was 50 metres 

from the ground��





The house was close to the ground��somewhat close



quite close

�

reasonably close



very close



extremely close

�

too close��

Figure 3.14: ‘Grade’ and ‘measure’ values: expanding meaning potential



One fixed, ‘precise’ experiential value can be expanded into a much broader space through an interpersonal value and this value can, in turn, be expanded further by scaling it up and down.  Thus, the potential for dialogue about interpersonally oriented measure is much greater than the potential for dialogue about experientially oriented measure.



3.4.2.2	A Topology of Focus

‘Focus’ relates to the scaling of non-gradable values.  The typological system offers a choice between marginal and core membership.  The category ‘sharpen’ negotiates core membership; the category ‘soften’ negotiates marginal membership, for example a real problem versus sort of a problem.  Category membership of meanings related to the commonsense reality of the “real world” and meanings relating to legal discourse can be graded.



�Sharpen Focus�Soften Focus

��Commonsense Reality�No-one was hurt at all.�We were sort of resting.

��Legal Reality�The case had nothing whatever to do with manufacture or sale.�The cases are not definitely quoted.��

Table 3.7:	Typological overview of ‘focus’ values and discourses



What a typology does not capture is the semantic space between marginal and core membership, where category membership can be more or less marginal and move between the outer margin, the inner margin, the borderline and the core.  As discussed in 3.4.1, legal issues, rules and categories are often negotiated as matters of degree.  Typologically, a precedent can be either similar and therefore relevant, or different and therefore not relevant.  However, in reality, some precedents are more similar, and therefore more relevant, than others.  To negotiate the full range of the possibilities of categorization, a topological approach to ‘focus’ is proposed.



The connection between categorization and scaling has been proposed by Ellis (1993).  He argues that a system of categories is the prime requirement for us to be able to say something about a situation.  In order to describe something as small or large, a comparison with other sizes is required.  In other words, one set of values is scaled in relation to other sets and the place of that set within a set of categories.  An essential insight here is that categories are not fixed but open and flexible.  Scaling establishes a “working equivalence” for a particular set of cases, and a “working difference” between one set of cases and other sets of cases (Ellis 1993: 30).



This leads us to the question: How is equivalence and difference negotiated linguistically?  At the first level, category membership can be negotiated through a ‘measure’ value on a cline close - remote.  At a second level, these ‘measure’ items can be moved on this cline through scaling them up and down.  To negotiate marginal and core category membership, a case can be near - nearer - nearest, or sort of parallel - not quite parallel - almost parallel - parallel enough.  To negotiate non-membership, relations may be remote - more remote - much more remote.  Some examples from the data to illustrate this are (‘measure’ values underlined, ‘grade’ values double underline):



	The case is not exactly parallel to the present

	This case is nearer to the present

	A case nearer the borderline

	The facts of X more closely resemble the facts of this case

	The principle of tort lies completely outside the region.....

	The relations were much more remote



Items can be mapped on a cline from category external to category boundary to category core (Figure 3.15).



�



3.4.3	Graduation and Interdiscursivity

In the previous two sections I presented topological models for the two graduation categories ‘force’ and ‘focus’ – ‘force’ to scale gradable experiential and interpersonal meanings on a cline from high to low intensity, ‘focus’ to scale non-gradable values on a cline from core to marginal category membership.  In this section I am looking at the relationship between ‘force’ and ‘focus’ and the discursive domains that are being scaled.



Graduation values can work on meanings relating to the commonsense reality of the “real” world and on meanings related to legal discourse:



‘force’ values:

grade: commonsense reality

	She was seriously injured.

measure: commonsense reality

	The house was close to the cricket ground.

grade: legal discourse

	The distinction between trespass and case has little practical consequence

measure: legal discourse

	If one man is near to another, or is near to the property of another, a duty lies upon him not to do that which may cause a personal injury to that other, or may injure his property.

‘focus’ values:

sharpen: commonsense reality:

	No one was hurt at all.

soften: commonsense reality:

	We were sort of resting.

sharpen: legal discourse:

	Case X is the closest to the present.

soften: legal discourse

	Case Y is nearer the borderline.



In meanings related to the discourse of everyday, commonsense reality, ‘measure’ values scale entities of physical space and proximity:



The cricket ground was small.

They built a high protective fence.

The house is substantially nearer to the ground.

A ball has been hit over the fence at somewhat remote intervals.



In section 3.4.1, I discussed that legal issues and legal categories can be framed in terms of degree, such as degree of proximity and remoteness, for example: There are numerous cases, where the relations were much more remote where the duty has been held not to exist.  A ‘measure’ value remote is deployed here to determine whether an action belongs to a legal category duty.  The function of the ‘measure’ value here is to adjust category membership – to exclude the items under discussion (numerous cases) from the category duty.  



Thus, a distinction needs to be made between the discursive domains which are being scaled: meanings belonging to the discourse of social events and behaviours, and meanings belonging to legal discourse:



commonsense discourse�scaling of physical space�A ball has been hit over the fence at somewhat remote intervals

�scaling of intensity - ‘force’��legal discourse�scaling of semiotic space�There are numerous cases, where the relations were much more remote where the duty has been held not to exist.�scaling of category membership - ‘focus’��

Table 3.8: ‘Measure’ values and inter-discursivity



It is important to note that ‘measure’ can be a resource for categorization only where legal discourse is concerned.  It does not seem to perform that categorizing function for meanings belonging to the discourse of commonsense reality.



3.4.4	Graduation as a Resource for Evaluation

Judgments need to evaluate evidence, arguments and precedents as ‘positive’ or ‘negative’.  At the same time, legal discourse – and judgments as an instance of legal discourse – are strongly associated with being ‘neutral’ and ‘objective’.  This means, evaluation needs to be framed in terms which avoid attitudinal lexis and which maintain the appearance of ‘objectivity’.  These dual demands can be met through graduation, either on its own or in conjunction with engagement.



Evaluated can be utterances related to the commonsense reality of the “real” world and utterances related to legal discourse.  The following examples relate to the evaluation of facts:



(1)	In 1975, before the cricket season opened, they [the club] put up a very high protective fence. ..... There has, however, been some damage to property, even since the high fence was erected.



(2)	The cricket club did everything possible to see that no balls went over. ..... On a few occasions a tile was broken.



In (1) evaluation is effected by choosing an interpersonal orientation to size (high) rather than an experiential numerical value such as 5 metres.  The interpersonal orientation high attributes a positive value to the actions of the defendants.  The numerical value would be much more precise, but the writer would have to trade off precision against evaluation.



In (2), scaling meanings up (everything possible) puts positive value on the actions of the defendants – they “did the right thing”, while toning meanings down (on a few occasions) attributes negative value to the plaintiffs’ claim – their claim that the club’s actions constitute a danger to them appears exaggerated and their request to close down the cricket club appears unreasonable.



In the same way, graduation values can be deployed to evaluate precedents as relevant or irrelevant without using attitude values.



(1)	... the earlier case was based on a fraudulent misstatement and ... has no [close] wider application.

(2)	The case of W. is, on the other hand, an authority that is closely applicable.

(3)	Of the remaining cases, G. is the one nearest to the present.



Three cases are here evaluated as being relevant or not relevant to the case under discussion.  However, the value ‘relevance’ is construed through graduation.  In (1) the measure value is scaled up (wider) but at the same rejected through an engagement value (no), closing down the alternative of a wider interpretation. (2) and (3) are evaluated as relevant through measure values of proximity (closely, nearest).  Under the doctrine of precedent, like cases have to be decided alike, and if a precedent is graded as close or near to the case under discussion, then the two cases need to be decided in a similar manner.  The judge ‘discovers’ the relevant legal rule and the decision is ‘inevitable’ because it must follow previous decisions. (This will be discussed in detail in chapter 5).



To conclude this section, graduation is a resource for dialogue and evaluation because a writer can position herself by foregrounding and highlighting certain meanings, scaling them up, and by backgrounding and down-toning others.  Graduation provides a space for writer and reader alignment in the sense that there may be convergence about a meaning generally but divergence about degrees of that meaning.  Graduation is a resource for evaluation, because through scaling meanings up or toning them down, positive and negative evaluations can be attributed to utterances.  Because of this evaluative and dialogic quality, graduation can be deployed to evaluate facts and precedents, and to negotiate legal issues and legal categories as matters of degree.  This gives the common law the appearance of ‘objectivity’ and the flexibility it needs to decide new problems on a case-by-case basis and to relate new legal problems to problems decided in prior texts.
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