Chapter 2



Theoretical Foundations:

Legal Discourse, Critical Discourse Analysis

and Systemic Functional Grammar





This chapter brings together three theoretical orientations to language and discourse and the relationship between language and discourse, which form the foundation for the model of engagement and graduation developed in chapter 3 and the 
logogenesis of dialogue in
 judgments as an instance of legal discourse 
(
chapter
s
 4
 and 5)
.  While these three orientations differ in the emphasis they place on the role of language in discourse analysis, they share the centrality of the social in discourse and in language.



The first of these is legal discourse – law as a social practice (Goodrich 1986, 1987).  The issues here are the relations between law texts and one specific aspect of law as a social practice, that is the interpretation of legal texts and the inter-connectedness between interpretation, “doing law” and being a member of the legal discourse community.



The second theoretical orientation is Critical Discourse Analysis and the central idea here is the notion of dialogue in text and between texts (Bakhtin 1981, 1986) and the notion of intertextuality to link text to social practice (Fairclough 1992, 1992a, 1995
, Chouliaraki & Fairclough 1999
).



Legal discourse, and discourse generally, is aligned with a theory of language as a social phenomenon with a systematic relationship between language and its social context and where language plays an active part in making meaning, not passively reflects meaning.  This theory of language as a social phenomenon represents the third theoretical orientation of this thesis: Systemic Functional Linguistics.  It is a functional, semantically oriented theory of language and therefore able to provide the linguistic tools for the textual analysis of dialogue and intertextuality through the interpersonal semantics of engagement and graduation (Fuller 1995, White 1998).



2.1	Legal Discourse

As already mentioned in section 1.5, legal discourse views law as a social practice and, like all discourses, legal discourse is situated and practised in specialised institutions.  One instantiation of legal discourse are the written and spoken texts of the law, and this study is concerned with one specific type of written law text: the appellate judgment of the common law as a text which declares a rule of law and justifies the decision of a legal dispute through reasoning.



To reiterate here briefly: There is a close relationship between knowledge, social practice and language.  At a general level, discourse is the relation of bodies of knowledge to social practice and social structure.  More specifically there is the diversity of linguistic practices and the socially and historically divergent meanings produced by these linguistic practices (Goodrich 1987).  In brief: discourse is what can be said, thought, felt and done by whom about what and in what manner.  



Legal discourse, then, is what can be said and done by whom and in what manner in legal institutions.  In chapter 1 I argued that the spoken language used by lawyers in court was foreign and alienating to lay people involved in legal proceedings.  Written law texts are similarly foreign to lay people without formal apprenticeship into the discourse of the law.  However, in contrast to scientific and technical discourse, for example, what makes legal discourse foreign is not its technicality but its conventions of reasoning and interpretation.  These will be discussed and critiqued in this section.



Legal discourse includes text but also exceeds text.  It involves the history, the traditions and the community associated with these texts, and one aspect of legal discourse as history, tradition and community is the interpretation of law texts.  The central arguments here are (1) that interpretation involves more than determining the meaning of ambiguous words, (2) that the need for interpretation arises from the social practices of the common law, not merely from the indeterminacy of language, (3) that interpretation involves choice and choices in interpretation involve intersubjective positioning.



The themes running through the discussion of legal discourse and interpretation are: (1) interpretation and tradition, (2) interpretation and community, (3) interpretation and authority, (4) law and persuasion.  They will be discussed here in general terms and more specifically in relation to texts, language use and reader
 positioning in chapters 3, 4 and 5
.  To frame the general discussion, I will begin with a brief discussion of legal reasoning in traditional legal theory and then present an alternative which takes into account the social in legal reasoning and interpretation.



2.1.1	Legal Reasoning

2.1.1.1	The Traditional Account

Generally speaking, there are two diametrically opposite positions on what the law is, how it works, and as a consequence, the role of the judge and the role of language.  The dominant liberal version of law is that of law as the expression of abstract, universal rationality, universally applicable.  Accordingly, law involves the application of principles and rational argument:  “Logic and doctrine rather than power and influence are considered decisive” (Simpson & Charlesworth 1995: 86).  In this framework, law is considered a discrete set of principles, separate from other forms of social control and independent of social, political, economic and personal interests, or any other form of context (Frug 1989; Hunt 1986; Goodrich 1986).  It is applied in a formalistic way “so that its use can be predicted in advance and its justification challenged later” (Bottomley et al. 1997:12).  In a more narrow sense, law is a gapless deductive system of internally consistent 
rules.  This system is seen to be internally consistent despite apparent inconsistencies and contradictions, and choices between different possible outcomes are resolved by applying legal rules to objective facts.  Thus, it is argued, apparent inconsistencies can be reconciled through relating them to the rules, and the proper application of the rules to the facts makes the just outcome more or less inevitable (Bottomley et al. 1997).



From this view of law as an internally consistent body of rules free from any forms of context follows the role of the judge as the neutral, objective declarer and applier of the law.  The task of the judge is to declare which rules are relevant to decide a case and then to decide the case in accordance with these rules.  The role of legal reasoning, in this view of law, is to rigorously distinguish by purely internal, textual means the relevant parts of legal authorities (that is the rules) (Goodrich 1986:72).  By doing this, judges cannot but make the right choices from the available alternatives irrespective of their personal values, beliefs and preferences.  The following is an example of this kind of reasoning:



	A year or so ago, a swimming race took place at the University of Toronto.  Most of the races proceeded as planned.  But, at the end of one race, there was a challenge to the winner of the race.  The appropriate group of officials convened.  The deliberations were lengthy and dense.  After much argument and poring over the rules, a decision was announced: the winner had been disqualified and the second swimmer was acclaimed the victor.  The referee took the unusual course of offering a brief justification of the committee’s decision - “the rules were clear (‘The winner is the first swimmer to touch the side of the pool with both hands’) and, if this regrettable outcome is to be avoided in the future, it will be necessary to change the rules.”  The winning swimmer had only one arm.

	(Hutchinson 1988:117)



Here, an existing rule is applied to a fact, and the umpire is compelled to make the decision, irrespective of his personal views and values.  A different outcome would be possible only with a different rule.



This kind of reasoning is based on the belief that there is a fundamental difference between legal reasoning and the reasoning of science, the social sciences and the humanities (Unger 1983:564).  Legal reasoning has often been described as “practical reasoning”, where the emphasis is on action and process.  This means, this mode of reasoning is not concerned with the discovery of empirically verifiable truth and its focus is not on logical relations.   Rather, it is concerned with normative statements: if people behave in a certain way, then this behaviour should be followed by certain consequences; that is, the focus is on actions.  However,  it is not enough that legal reasoning arrives at a practical outcome.  A judge cannot simply state what action is to be taken, but the reasoning process how the judge arrived at her decision has to be explicit.



	By ‘reasoning’, we mean, in essence, the process of deciding on a given course.  It is important to distinguish ‘reasoning’ from the colloquial idea of ‘having a reason’.  Because we are rather careless in our use of language, it is easy, but wrong, to think of reasoning as simply a matter of cause and effect.  It is not; reasoning reflects the ability to arrive at a rational, calculated decision.

	(Holland & Webb 1991:192)



The view of language that corresponds with legal reasoning is the positivist view of language as a referential labeling system for things and ideas that exist “out there”
 
in the world or in the judge’s mind, independent of language – judges use words to refer to things and ideas which they intend in their minds, and these intentions are conveyed through words to the reader (Reddy 1979).



2.1.1.2	The Critical Account

This view of law has been challenged by the Critical Legal Studies movement (Frug 1989; Hunt 1986; Goodrich 1986; Unger 1983; Gordon 1989) and feminist legal scholars (Bender 1988; Charlesworth 1988; Finley 1989a; Finley 1989b; Graycar & Morgan 1990; Naffine 1990).  While there are some fundamental differences between these two movements, what they share
, and what is relevant to this thesis,
 is their criticism of law as a context-free system, uncontroversial, internally consistent and objective and judicial decision making as the inevitable outcome of the application of legal rules.  Critical Legal Studies and feminist legal studies argue that the legal system does not simply reflect social reality but that it constructs social reality.  Like moral, political, religious, social and economic systems, the legal system is a constructed system of meanings and beliefs, and while some aspects of the legal system can be seen as basic and immutable, others are negotiable and open to change (Charlesworth 1988, Simpson & Charlesworth 1995).  In addition, the legal system is not only like other constructed systems but it cannot be separated from moral, political, religious, social and economic theory.



A second fundamental criticism is directed against the notion of objectivity: the objectivity of facts as well as the objectivity of the decision making process.  Here the argument is that facts are not objective entities which can be objectively “discovered”; facts are discovered and at the same t
ime interpreted (see chapter 4
 on the social construction of facts).  The second objection to the notion of objectivity relates to the role of the judge as decision maker.  Critical Legal Studies and feminist legal scholarship reject the idea of the judge as the objective declarer and applier of facts as this obscures the judge’s responsibility.  Instead of objectivity, with its connotations of necessity and inevitability of the judicial decision, emphasis is placed
 on
 the notion of choice.  To decide which option to choose, judges have to take a position on questions of political, moral, social, economic theory, and these positions can be contested.  For example, in an industrial relations dispute, does the judge strengthen the position of the employer or the employees?  This school of thought does not deny the existence of legal rules, rather the argument is that it is not the existence of legal rules which determines a dispute but what the judge does with the rules.



	It is the judges, working like artists producing a collage, who assemble the materials into a work that they create in their own minds and then display for the public in the form of a written opinion.

	(Benson 1988:34)



The third major criticism of Critical Legal Studies and feminist legal scholarship relates to the nature of language.  The simplistic positivist view of language as a referential labelling system for existing things and ideas is rejecteded in favour of a view of language as a social and cultural phenomenon:



	A pragmatic account of legal interpretation will have to start, instead, with the modernist notion that language and legal meaning are cultural artefacts produced in time and space through specific social institutions.

	(Benson 1988:38)



Central to legal reasoning is interpretation, and interpretation involves evaluation and choice.  Generally, there is no doubt in the literature that legal reasoning and decision making involve choices: for example, what is the meaning of words, what is the meaning of a rule, whether to interpret legal authority in a narrow sense or in a general sense, whether a statement is a rule and therefore binding (ratio) or whether it is “said in passing” (obiter dictum) and therefore not binding.  The question is rather: How constrained are judges in their choices and how do judges position themselves and the reader in relation to the choices available and in relation to the choices actually made?



Finally, there is criticism of assumptions made by legal reasoning about the nature of rules and the judicial decision making process of discovering rules and objectively applying rules to facts:



‘Legal’ reasoning assumes, firstly, that the law on a particular issue is clear and pre-existing, and can be identified through an objective process, secondly, that the facts relevant to the determination of a legal dispute can be settled by objective means (for example through the application of the rules of evidence); and thirdly, that a proper result in a particular case is achieved through the routine application of the objectively determined law to the equally objective facts. 

(Simpson & Charlesworth 1995:106)



2.1.2	The Need for Interpretation: The Ambiguity of Rules

This section, and the next two sections, share one common theme: the social in legal interpretation.  In its broadest sense, the interpretation of precedent is concerned with resolving ambiguity.  While the interpretation of statutes is primarily concerned with ambiguity and interpretation at the word level, the interpretation of precedent is concerned with much broader issues of inconsistency and contradiction in precedent. In textbooks on legal method, inconsistency and contradiction are often explained as resulting from the inadequacies of language, its indeterminacy and lack of precision.  My arguments here are firstly, that the need for interpretation is not the result of the inadequacies of language but inherent in the nature and the functioning of the common law itself, and secondly, that interpretation is not so much an exercise in unassailable, conclusive logic which leads to an inevitable outcome but more an exercise in making choices, albeit not totally unrestricted choices.



The interpretation of the common law cannot be separated from the way the common law has developed over the centuries and is still developing.  Contrary to statute law, which is made by parliament from scratch and which can regulate a whole area of social behaviour systematically and in general terms, the common law has accumulated and the courts add to it, refine it and interpret it only as the need arises.  Specific problems are resolved as they arise on a case by case basis.  And because human behaviour, or rather misbehaviour,  is not systematic and not predictable, the common law has developed in an unsystematic and unpredictable manner, which has been 
by
 
19th century liberal legal reformer
 as follows
:



	[The common law works] just as a man makes law for his dog.  When your dog does anything you wish to break him of, you wait till he does it and then you beat him.  This is the way you make laws for your dog, and this is the way the judges make law for you and me.

	(Jeremy Bentham, 
cited in Goodrich 1986:150)



This has implications for the formulation and interpretation of legal rules: The unsystematic case-by-case development of the common law makes it difficult to detect general rules
 in the multitude of existing decisions
.



This relationship between the general and the specific is one area where ambiguity can arise.  Legal rules are expressed at a general level whereas a case to be decided represents specific people and specific events.  Thus, the task of the interpreter is to decide whether the specific facts of a case are covered by the general rule.  The tension between the general and the specific relates to the formulation as well as the interpretation of legal rules.  At the level of formulation, rules can be stated in broad, general terms and in narrow, specific terms.  For example, the rule in Donoghue v. Stevenson could be stated in narrow terms as relating to food and drink only.  It could also be stated in broad terms as relating to manufactured goods in general.  In addition, a rule can be stated by the same judge in the same judgment several times at different levels of generality.  Thus there is variation of a rule within the text.  Furthermore, principles can be stated at different levels of generality by different judges on the same case.  That means there can also be variation of a rule across texts.  Expressing rules at various levels of generality does not necessarily mean that rules are inconsistent or even contradictory:



	[A]rguments about ‘inconsistency’ and ‘contradiction’ may often be more appropriately expressed as arguments about what constitutes an appropriate level of generality for a rule or a concept in a particular context.

	(Twining & Miers 1991:259)



At the level of interpretation, the task of the judge is to decide whether the specific facts of a case are covered by a general rule and by which of the available variations and alternatives.  Thus, interpretation is necessary to determine which of the available versions of a rule is the “correct” one.



A further need for interpretation results from the dynamic nature of the common law.  As no case is exactly parallel to a previous case, general rules have to be constantly re-interpreted.  They can be considered, analysed, argued, modified, generalised or restricted in later cases.  Thus there is not only variation in the formulation of legal rules within and across texts in the same case but also variation across cases.  Which statement of a rule is then the “correct” one, the first statement or subsequent explanations and modifications?  It has even been argued that “literature on indeterminacy of case precedents is now so rich that the claim that judges are constrained by prior judicial texts no longer needs to be taken seriously” (Benson 1988:47).



Critical accounts of legal reasoning and interpretation have argued that there is nothing that will inevitably force a judge to discover the correct version of a rule and to apply it to the case to be decided:  “Legal rules are best understood not so much in the way they resolve disputes as in the way they provide frameworks for, or ratify decisions by, prosecutors, defendants, legal practitioners and civil litigants” (Ingleby & Johnstone 1995: 173; see also White 1982: 428).  An alternative that has been proposed is that of legal rules as a “moving classification system” (Christie 1969: 1319).  Courts can formulate and reformulate rules to suit their case.  A court can follow precedent by declaring that a rule is too firmly established for the court not to follow it.  Thus, the case falls within the scope of the rule.  A court can restrict the scope of a rule by distinguishing a case on its fact, and a court can “lift some general language from a prior case and put it into rule form without regard to the limitations imposed by the facts of that case” (Christie 1969: 1319).  Thus the scope of a rule in an earlier case can be extended.



Finally, interpretation is necessary because issues must be categorized to be able to establish analogies between cases.  That means, the interpreter has to decide whether previous decision are so closely parallel that they can form the basis for inductive reasoning.  For example, is the injury caused to an individual by a decomposed snail in a soft drink analogous to injury caused by harmful chemicals in a shampoo, an exploding lamp, an exploding gun, a collapsed carriage (Donoghue v. Stevenson), and what are the criteria to determine
 what constitutes
 an 
appropriate 
analogy?



Establishing analogies between specific facts of related cases and between specific facts and general rules raises the more abstract issue of legal categories.  Legal categories constitute one of the great difficulties of legal interpretation.  First of all, legal categories are extremely broad and general.  This is aggravated by the fact that there are no single definitions which set up a relationship of equivalence between a term and its meaning such as “negligence is X”.  And because the common law works on a case by case basis, legal categories constantly have to be renegotiated as courts decide new issues.  Secondly, legal categories are not self-contained but enter into relations with related categories and finally, legal categories have a very different purpose from categories in science.  While scientific categories taxonomize phenomena into class/subclass and part/whole relationships (Wignell, Martin & Eggins 1989/1993), legal categories are a resource for justificatory argument.



	Categories such as that of ‘consideration’ in the law of contract, for example, do not have any simple or literal meaning but are rather to be defined in terms of their connotations, by reference to their relation to a wide variety of associated legal terms relating to adequacy, intention, duress, privity and so on.  The concept of consideration simply does not have a single definition or denotataion; it merely has a number of functions or uses which will be understood best not by studying the category of consideration in the abstract but rather by looking at how it is manipulated within the community of legal rules.

	(Goodrich 1986:151)



So far the discussion here has a
ssumed that a rule can indeed be
 identified in a judgment.  However, there are a number of problems with rule oriented models of legal reasoning and interpretation.  Critical legal theorists have claimed that actual decisions cannot always be accounted for in terms of rules or more general principles (Christie 1969:1313).  There are no objective criteria for determining the rule of law in a case (Christie 1969:1319) and it is possible to derive several possible rules from one case (Christie 1969:1320).  There is also considerable doubt whether in some cases legal rules can be identified at all.  The search for the 
ratio
 of individual cases has been described as “the pursuit of a chimaera.  The best minds in the profession joined in the search but have disagreed even as to what was being sought” (Christie 1969: 1317).



In summary,  both the need for interpretation and the possibility of interpretation are not the result of the inadequacies of language but an inherent characteristic of the common law itself.



2.1.3	The Interpretation of Rules and Choice

This section will deal with two issues:  Firstly, as legal rules are not rigid, what are the implications of this for interpretation, and secondly, how is the choice of interpretation limited.



As discussed above (2.1.1), legal reasoning in the theory of formal legalism consists of a body of legal rules from which the “correct” rule is discovered by a neutral judicial decision maker and applied to a problem in an impartial manner.  This provides objectivity, certainty, consistency and predictability of the law.  At the same time, textbooks on legal method often make a strong point that legal reasoning and interpretation are not a mechanical process.  In some of the textbooks on legal method there is some tension between descriptions of interpretation as a process of reasoning informed by logic and rationality on the one hand, interpretation as a choice between possible alternatives on the other hand, and the attempt to reconcile the two.  Making a choice is described as a process of “reasoned justification” (Farrar & Dugdale 1990:82), “an element of practical judgment” (Farrar & Dugdale 1990:77), and “reasoning, which is part of, but not co-extensive with, skill in persuasion” (Twining & Miers 1991:246).  However, it is also said that “[t]alk of finding the ratio decidenci obscures the fact that the process of interpreting cases is not like a hunt for a buried treasure, but typical involves an element of choice from the range of possibilities” (Twining & Miers 1991:313; emphasis added).  It is interesting to note that, if interpretation is discussed in terms of choice, the need for choice is often justified on linguistic grounds, not on legal grounds�:  It is argued that choice is necessary because “[l]anguage cannot attain the precision of the more abstract symbols used in mathematics and the use of standards such as reasonableness ensure a residual discretion in many cases.”  (Farrar & Dugdale 1990:90)



So, on the one hand there is objectivity and the application of rules in a manner of reasoned justification, on the other hand there is an element of choice.  How can these two positions be reconciled?  One possibility has been to describe making a choice as a process of reasoning by degree (Twining & Miers 1991:271; see also chapter 3.2 on graduation).  It is recognised that reasons in favour or against possible choices are not necessarily logically compelling but a matter of degree: some are more compelling than others, and judges can be aware of this: “In the resolution of difficult constitutional questions, sometimes all that a judge can do in the end is to select the solution which seems constitutionally preferable to other solutions” (Justice McHugh of the High Court of Australia cited in Solomon 1999:235).



Thus, making a choice in legal reasoning is a matter of weighing up and balancing preferences:






	In the dialectical process which typifies legal argumentation, preferences are expressed in terms of one argument being more or less convincing, or stronger, than another; and such preferences are defensible notwithstanding that no exact and object measurement of them is possible, so long as some criteria exist which are recognized by the disputants.  The process of making and expressing choices may be conventiently described as one of balancing or weighing arguments; but we should also recognize the limits of such metaphors and remember that what we are concerned with is complex arguments.



	(Twining & Miers 1991:271)



While the existence of “preferences” is acknowledged in traditional legal reasoning, the process of choosing one preference over another is clothed in rationality and argumentation, even though a lack of objectivity may be conceded.  In contrast, in a critical view of the common law a contradiction between the doctrinal view of the common law and the reality of judicial practice is explicitly recognized:




	Common law poses as insulated and self contained system explicable on a closed set of legal premises.  Yet both the rational possibility and the observable fact of change challenge this view, and suggest that change occurs because of judicial choice.  This is a choice which the official view of common law does not properly concede or explain.  Therefore to complete this exposition of common law it is necessary to go beyond the official explanation of it and examine the opportunities for judicial choice which enable judges to change common law.

	(Enright 1988:300)



Given that a choice exists, no matter whether it is explicitly acknowledged as choice or whether the choice is implicit and glossed as “argumentation” and “weighing up preferences”, the question arises: How do judges make their choices and how is the choice limited?  It is important to note that interpretation as choice does not mean a totally unrestricted choice.  A judge is not free to choose just any solution to a legal problem she has to decide.  In the first place, choice is limited by the alternatives thrown up by the ambiguity to be resolved.  For example, if there are three alternative versions of a legal rule, the judge must, in theory at least, choose from these three versions.  This may sound quite straight forward, however, in reality the boundaries of choice can be quite vague because of technicalities such as “ambiguity of implied qualification” and “ambiguity of implied extension” (Enright 1988:315 and 1995:330).  That means, the limitations can be quite wide, wider than the direct alternatives thrown up by an ambiguity.  Furthermore, it is possible to go outside the alternatives thrown up by the ambiguity and it is possible to avoid the alternatives thrown up by the ambiguity altogether.  As no two cases are ever exactly alike, an unpopular alternative can always be distinguished, and it is reported that some unpopular principles have been distinguished virtually out of existence (Enright 1988:298).



Given the possibilities of choice, even though it is a somewhat restricted choice, how do judges go about making the right choice?  As already mentioned, there are no compelling logical reasons to choose one alternative over another.  In fact, some legal scholars have argued that because of the complexity of some legal issues, “there will almost always be reasons for not adopting any contemplated legal position as well as reasons for going ahead with it” (Sinclair 1992/1971:34; original italics; see also Ingleby & Johnstone 1995).  Possible explanations for making choices, usually preferring the more traditional alternatives, range from the ideological (the mainstream values and beliefs) to the interpersonal (judges wanting to be liked by their peers) to the ideosyncratic (the judge’s personal values and attitudes) (Benson 1988; Enright 1995): “The question is not so much whether interpretation is value-laden but what sort of values are and should be taken into account by the judiciary” (Ingleby & Johnstone 1995: 177).  While these factors certainly play a role in judicial interpretation, they do not really constitute a satisfactory explanation.  A more satisfactory explanation of these practices can be achieved through a richer account of interpretation as a social practice in a social and institutional context.  This will be discussed in the next section.



2.1.4	Interpretation as Social Practice


In the previous section I argued that the need for interpretation is inherent in the nature and functioning of the common law itself.  In this section I will examine a broader view of interpretation, a view that goes beyond interpretation as resolving ambiguities.  It is an account of interpretation as an activity in a social and historical context.  It is also an account of interpretation that allows for the positioning of writer and reader.




It has been argued that the way in which lawyers and courts read, interpret and apply precedent must be understood in historical terms as hermeneutics and in conceptual terms as rhetoric.  This is because the law is found in prior texts and in prior practices of doing law: reading, interpreting and applying the law in these texts (Goodrich 1986).  This framework is proposed to make sense of the interpretation of precedent because the law is not simply a body of rules but “in the strongest of senses a tradition and community concerned with handing down specialized knowledge and meanings which will be authoritatively interpreted and applied to the judgment of particular cases” (Goodrich 1986:141).  A hermeneutic explanation starts from the premise that case law does not operate at the level of generality, of abstract rules, but at the concrete level of the individual case.  By recognizing that an individual case is an individual decision, interpretation is “the exercise of the judicial choice or discretion in relation to particular facts” (Goodrich 1986:161).



2.1.4.1	Interpretation and History: A Hermeneutic Reading

A hermeneutic reading of precedent is not concerned with rules, formal logic and the application of rules but with social practice; it is concerned with interpretation as values and tradition, which are contained and passed on in the legal text.  Furthermore, hermeneutics is a reading that postulates a relationship between understanding, interpretation and application of legal rules as elements of the same process.  Thus, in a hermeneutic reading, a rule can have no validity outside its application in a specific judgment.  Rather, hermeneutics insists that traditional meanings are applied to a specific case (Goodrich 1986). This appears to be a much more satisfactory explanation of interpretation than the explanation of judicial choices as balancing and weighing up of contradictory legal rules, which supposedly leads to objective, certain and logically derived outcomes.  It also provides a more satisfactory explanation for judges choosing from the available alternatives: in a hermeneutic reading, judges make their choices within the values represented by tradition, community and authority.  Thus, interpretation is not an objective action by a neutral applier of law but interpretation, and ultimately legal decisions, are firmly embedded in a social and historical basis.



There are three key concepts in a hermeneutic reading of precedent: tradition, community and authority.  Reading and interpreting the common law is an exercise in maintaining tradition.  The common law is read historically, because the law already exists, and the function of the judge is to declare the law as it exists, not to formulate new law: “[L]egal method stipulates that the common law be read historically, that is, it should be read in terms of its continuity and as a tradition” (Goodrich 1986:141).  Thus, in a wider sense of interpretation, propositions of law are interpretive of legal history (Dworkin 1992/1982).



The implication of this is that legal meanings are not only part of a tradition but part of a tradition of interrelated meanings.  In that way, the common law can change without judges making new rules.  At the same time, the continuity and consistency of rules can be preserved and the common law can remain unaffected by social and political change.  An issue is decided in a certain way because it has been decided in a similar way previously.  Thus, historical meanings are given priority over contemporary meanings which might question the historical interpretation and demand a justification.  Here is an example how historical meanings are privileged over contemporary values or policy issues.  In a 1954 case (R v Miller
, cited in Goodrich 1986:142) a husband was accused of having raped his estranged wife.  Obviously, there are some important social issues at stake here relating to the institution of marriage and the status and rights of women in this institution.  Instead of dealing with these issues, the court aligned itself with some literary 
exposition from the seventeenth
(!) century, where it was declared that in marriage a wife has given herself up to her husband; therefore a husband could not be guilty of rape.  Thus, legal interpretation as a historical reading can remain unaffected by social change.



Maintaining traditional meanings is only one aspect of interpreting the common law.  Interpreting the law also means a way of reading which prioritises a sense of value or commitment to the legal community, which is the community of the legal profession.  As any interpretation is only as good as its interpreter (Goodrich 1986:145), and as the authorised interpreters of the common law are lawyers, we can ask: What distinguishes the legal profession from other professions, and what distinguishes lawyers as interpreters of legal texts from other interpreters of legal texts, say literary critics or linguists?



It has been argued that being a lawyer is more than an academic and professional qualification.  It is “a way of life and mode of belonging” (Goodrich 1986:145).  It means having “a set of habits, beliefs and values” (145) and “deference to authority and hierarchy” (146).  It means belonging to “a social and political professional body, a privileged class and a predominantly male institution (147), and it means accepting law as part of the natural order and as the foundation of social life (147) (see also Kairys 1982, Kennedy 1990, Twining 1992 and Bottomley et al. 1997 about the training of lawyers).



In a way, we cannot understand the community of the legal profession separate from tradition and traditional meanings, as it is the legal profession who maintains and preserves the traditional meanings.  Deciding which rules or principles were used in the past in similar cases means to read what other judges in the past have written about this issue.  That means, interpretation is not discovering each writer’s individual intention but to “reach an opinion about what these judges have collectively done.”  (Dworkin 1991/1982:270; original italics).  Thus, a broader, more inclusive view of interpretation does not ask: what is the correct meaning, what was the writer’s intention but what represents an appropriate reading of the chain of decisions of which a judge is a part:



Each judge must regard himself [sic] , in deciding the new case before him, as a partner in a complex chain enterprise of which these innumerable decisions, structures, conventions, and practices are the history; it is his job to continue that history into the future through what he does on the day.

(Dworkin 1992/1982:271)



Secondly, community is understood as community of doctrine.  Any text belongs to a community of texts and has to be read as part of this community.  That makes judgments highly intertextual texts which cannot be understood without reference to prior texts (see section 2.2, chapter 3; see also Bhatia 1983 and Swales 1982).  But they also have to be read as forming part of the values espoused by this community.  While traditional accounts of legal reasoning and interpretation stress the logic of the common law, Goodrich’s (1986) argument of interpretation as a hermeneutic undertaking foregrounds legal reasoning as an affirmation of the values of the legal community.  In the text of a judgment, these values and their affirmations appear as obiter dicta.�  These are general statements and arguments whose function is not to state the law� but to establish and affirm the values and principles of the legal community which underlie a decision.  What makes the interpretation of these statements and arguments often necessary is not the inadequacy of language, which forces a judge to state precise ideas in imprecise words, but the fact that the values of the legal community in these texts are implicit and assumed rather than explicit.



In short, the common law embodies certain basic values or purposes with regard to the nature of the social order and whatever the manner or degree of their explicit judicial recognition it would be impossible to read the development of the common law without reference to them.

(Goodrich 1986:149)




�
The third key concept in a hermeneutic framework of interpretation is authority, authority of the rule of law as well as authority of the legal profession.  The rule of law claims that legal interpretation is free from values and that questions of legal authority are separate from political, social and moral justifcations; interpretation is based on reason and rationality alone: “[T]he governing ethic of the legal profession and of the study of law is one which straightforwardly states that lawyers simply apply rules, that they are mechanics or technicians of an obscure but practical knowledge” (Goodrich 1986:155).  By contrast, in a hermeneutic reading, legal rules are not “a source of c
ontinuity of precedent or repeti
tion” (Goodrich 1986:157).  Rather, legal rules are a “resource, or the means of legal argument”( Goodrich 1986:157), and this involves choice on the part of the interpreter.  This takes us to the second source of authority: the authority of the interpretion of legal meanings is grounded in the moral knowledge and ethical insights of the legal interpreter, that is the legal profession.  The common law is a professional knowledge, written by lawyers primarily for other lawyers (see section 1.3 about the audience of legal judgments).





To conclude this section, despite any claims made by the law of objectivity, logic and rationality, we need to acknowledge that interpretation involves the potential of, even the need for, choice.  A hermeneutic reading of the law acknowledges choice in interpretation and proposes a much richer framework of interpretation.  In a hermeneutic framework, interpretation goes far beyond the mere resolution of ambiguity but the reader is positioned as someone who applies the historical and traditional meanings of the law to a contemporary case.  This centrality of history and tradition is one of the foundations for the argument made in chapter 3 of legal reasoning as a site of heteroglossic diversity.



2.1.4.2	Interpretation, Rhetoric and Persuasion

Rhetorical analysis is a reaction against the uncritical traditional forms of legal reasoning and interpretation.  It challenges mainstream legal assumptions about neutral, objective meanings which can be discovered by discovering the author’s original intention, and it rejects the common law tradition of reading the law uncritically, internal to the legal community and its values (Goodrich 1986; Brooks 1996; Gewirtz 1996).  Law as rhetoric is dynamic.  It views legal decision making as transactional, that is a process which involves the decision maker as well as the audience.  It examines not only what the law is but how it is made and how judicial orders are constructed.  It examines ideas as well as the language which expresses these ideas (Gewirtz 1996).  Legal rhetoricians argue that looking at legal texts from a rhetorical perspective can unlock these texts and the judicial process and reveal the political character of judicial decisions (Michels 1988).  It allows a critical reading of legal texts and thus makes it possible to question the authority of these texts.  



Rhetorical analysis does not see language as a referential labelling system but as a social phenomenon; it looks at language in terms of its use and the effects it has: “A rhetorical reading of the common law, in other words, is a critical reading which seeks to look at legal discourse as active argument within a social and political context” (Goodrich 1986:18).



A further important element in rhetorical analysis is context.  In contrast to formalist legal theory, where context is unrelated to text, in rhetorical analysis the term context is used very broadly and relates to writer/audience as well as to legal discourse as a mode of action.



Rhetorical analysis is not concerned with the florid, verbose, pompous style that is often associated with legal writing (e.g. Mellinkoff 1963).  Rather, in the Aristotelian sense of the effective use of language, the art of persuasion, rhetorical analysis is concerned with judgments as public, persuasive, performative texts and has been defined as “the reading of legal texts as acts of communication, as discourses designed to influence, to persuade and to induce action.”  (Goodrich 1986:171)



Although language is an important part of rhetoric, both in classical rhetoric and in rhetorical legal analysis, language, style, persuasion cannot be separated from substance (Balkin 1996).  Similar to classical rhetoric, which was concerned with discovering and formulating arguments on a subject, opinions about solutions to a problem, reasons for and against a proposed course of action, legal reasoning is also directed at problem solving.  It is concerned with making decisions and giving reasons for it, in other words, it is concerned with analysis and persuasion.  



Legal judgments work through authority as force and as persuasion.  Authority as force is grounded in the institutional authority vested in the judicial office.  Only a person duly appointed as a judge can write judicial texts that force litigants and defendants into certain actions and behaviours.  However, despite the authority vested in them, judges do not simply issue orders; they write judgments justifying their orders and persuading the readers that their orders are not the product of their personal beliefs and preferences but the result of the application of the rules of law (Levinson 1996).  There are, however, institutional and practical limitations to the courts’ authority as force.  While authority as force is perfectly effective and sufficient in some institutional contexts such as the armed forces and the police force, it is not sufficient in the judicial process.  The courts’ limitations in enforcing their decision have been stated in rather drastic terms:



No sensible judge can believe that the world is composed only of persons who await their orders and will thereafter move with alacrity to comply with them.  The judge must therefore always be sensitive to the task of eliciting cooperation from those who would otherwise go their own way.

(Levinson 1996:197)



There are institutional as well as practical limitations to the courts’ ability to have their orders enforced.  While in some contexts, for example in criminal matters, courts have the power to send individuals to prison and even to the death chamber, in other contexts, for example, constitutional matters, they are unable to force the legislative and executive arms of government into action to comply with their orders (see introduction to chapter 1, Mabo and Wik).



However, persuasion is not unproblematic.  In mainstream legal doctrine, judgments are fixed, stable texts which gain their authority from precedent.  They are marked by certainty and inevitability.  By contrast, rhetorical analysis recognizes that precedent is neither fixed nor stable.  Appellate court decisions are typically multiple decisions made by a panel of judges and may be assenting or dissenting.  Thus, there can be a debate in the text itself about its own meaning.



Multiple opinions containing different versions of facts remind the reader that judicial opinions always create “the facts” in the sense that judges always select out from the profusion of details before them selected particulars that seem plausible and given an account of coherence.

(Gewirtz 1996:12)



To summarize the central argument of this section: Legal interpretation is a social activity which involves making choices from alternatives.  These choices are grounded in the social, institutional and historical context of the law and the legal community.  The important aspect for this thesis is the idea of legal texts as parts of historical chains of texts, of interpretation as reading judicial decisions as parts of these chains and the idea of the legal interpreter positioning herself in relation to prior texts.



2.2	Critical Discourse Analysis

The analytical framework of this thesis draws on two major theoretical traditions: Critical Discourse Analysis (CDA) and Systemic Functional Linguistics (SFL).  There are strong similarities between the two in their emphasis on language as a social rather than an individual phenomenon, a view of language as choice, a dialectic relationship between language and social context and the claim that language forms are not arbitrary but determined by social relations.  While CDA and SFL share these similarities, their focus as well as their starting points differ. For CDA the starting point is social practice and language is one aspect of this.  For SFL, the starting point is the analysis of texts and this analysis then can show correlations between linguistic patterns and context and explain these variations, through register and genre, in relation to the social context, cultural context and ideology (Eggins & Martin 1997, Martin 2000, Christie & Unsworth 2000).



2.2.1	Aims of CDA

In the most general sense the object of research in CDA is the public sphere –  that is, the social spaces and social practices where people as citizens engage in dialogue about issues of social and political concern (Wodak et al. 1990, Chouliaraki & Fairclough 1999).  An essential point here is that there are many public spheres in contemporary society, not a simple public/ private dichotomy.  Public spheres are social practices, which means that while they have a discursive element, they are also social action – getting things done in contrast to talking about things (Chouliaraki & Fairclough 1999).  More specifically, the central concerns of CDA are the relationship between language, power and ideology (Fairclough 1989), the relationship between discourse, social identity and social change (Fairclough 1992) and the role of discourse in producing and maintaining inequality (van Dijk 1993, 1996, Wodak 1996, 1997).  Accordingly, text analysis is only one aspect of discourse analysis in addition to the analysis of discursive practice and social practice (Fairclough 1989, 1992).  This section will set out the general parameters of CDA.  The SFL model will be discussed in section 2.3



CDA is not content with describing discourse but takes an explicit sociopolitical stance with a view towards intervention into certain social practices in order to achieve change.  Through a critique of existing power structures in institutions, corrective actions can be taken to address “disorders of discourse” (Wodak 1996: 15) in the form of miscommunication in institutions between those inside institutions and those outside.  With its focus on dominance relations by institutions and elite groups as they are enacted, legitimated and reproduced in texts, the question which CDA asks is this: “What structures, strategies or other properties of text, talk, verbal interaction or communicative events play a role in these modes of reproduction” (van Dijk 1993: 250).



Through its focus on social justice and equity, CDA goes beyond academic pursuits towards active participation in democracy:  “CDA is a matter of democracy in the sense that its aim is to bring into democratic control aspects of the contemporary social use of language which are currently outside democratic control (...), to thematise language, not only in the public space of the universities but also within the dialogue across public spaces referred to above” (Chouliaraki & Fairclough 1999:9).



Discourse plays a role in producing and maintaining dominance along two major dimensions: the enactment of dominance in texts in specific contexts through control of access to communicative events and genres (for example through the restricted access of lay people to the oral and written genres of legal discourse) and more indirectly through influence of discourse and dominant speakers on the minds of others (for example in the media) (van Dijk 1993).  Power, in CDA, is related to discourse and access to discourse.  The power and dominance of certain groups is measured by their control of discourse and access to discourse.  Thus there is a parallelism between social power and discourse access:



The more discourse genres, contexts, participants, audiences, scope and text characteristics they (may) actively control or influence, the more powerful social groups, institutions or elites are.  Similarly, lack of power is also measured by its lack of active or controlled access to discourse.

(van Dijk 1993:256)



An important point in relation to power is that the exercise of power is not a unilateral imposition.  Power can be produced jointly and, as a consequence, be perceived as natural (van Dijk 1993).  Power can also be contested and struggled over (Chouliaraki & Fairclough).



The concern of CDA with power, social change and the discursive construction of knowledge and social subjects entails a view of language as social practice.  However, while language is a part of discourse, discourse is more than language.  Discourse includes the background knowledges and assumptions that are made by participants in social interactions.  As a consequence, the linguistic analysis of texts is part of discourse analysis, but discourse analysis is also concerned with the analysis of social practice (Fairclough 1989, 1992, 1995, Fairclough & Wodak 1997).  In this sense, then, CDA takes a rather broad view and the analysis of texts is one step to gain a better understanding of broader social processes.  A somewhat different emphasis has been suggested by Gee (1996):  He argues that moving the focus away from language to other areas of society, values and attitudes not only gives us a better understanding of social processes but leads to a better understanding of language itself.  Nonetheless, the main themes that run through CDA are the interconnectedness of language and social practice, the interconnectedness of discourse and institutions, the construction of subject positions through discourse, and the intertextual nature of discourse (Kress & Hodge 1979/1993; Kress 1985; Fairclough 1989, 1992, 1995; Gee 1996, Wodak 1996; Fairclough & Wodak 1997; van Dijk 1997a
; Chouliaraki & Fairclough 1999
).  They will be discussed in the following sections.



2.2.2	Mapping the Territory: Discourse, Text and Language

To explore the relationship between language and social practice, a number of categories have been proposed: discourse, genre and text (Kress 1985), discourse, orders of discourse, discursive practice and genre (Fairclough 1989, 1992, 1995), and Discourse (with a capital D), discourse and text (Gee 1996).



One element of discourse is social interaction.  Hence, one possibility to define discourse is discourse as “the totality of interactions in a certain domain” (Wodak 1996: 13).  Legal discourse, then, would be the totality of spoken and written interactions in the legal domain.  The term “interaction” seems to imply “linguistic interactions” and this seems to suggest an overlap between discourse and text, that is discourse as the spoken and written texts in a certain domain (see also Kress 1985).  However, discourse goes beyond text and this broader nature of discourse has been stated explicitly by Fairclough.  He refers to discourse as “the whole process of social interaction of which a text is just a part” (Fairclough 1989: 24).  Two important aspects in Fairclough’s model, in addition to the text as a product, are the processes of text production and interpretation.  He concludes: “Discourse, then, involves social conditions, which can be specified as social conditions of production, and social conditions of interpretation.” (Fairclough 1989: 25,  original italics)



Fairclough (1992) uses the term “discourse” to emphasize language use as a social practice rather than an individual practice and points to three important implications of this.  Firstly, discourse is a mode of representing reality but also a mode of acting upon the world and people acting upon each other (see also van Dijk 1997a).  Secondly, language use as a social practice implies a dialectic relationship between discourse and social structure: Discourse is a mode of representing reality but it is also constitutive of reality, that is it constructs reality in meaning.  This constructive nature of discourse, however, is constrained by the social structure at the most general level, and by institutional structures and relations more specifically.  Thirdly, discourse contributes to the construction of social subjects as well as to the construction of knowledge and beliefs (Fairclough 1982: 63-64).



An important point to remember is that the relationship between discourse and social structure is dialectic not determinative.  This is to avoid discourse as a mere reflection of social reality; it is also to avoid a view of discourse as the only source of social reality.  Discourse works in conjunction with other practices which are not discourse, for example economic and political practices (Fairclough 1992: 65).



The most comprehensive definition appears to be Gee’s (1996).  In addition to language use, values, beliefs and social positions it encompasses group solidarity: how to speak and behave to take on a particular social role that others will recognize.  In other words,  discourses� are “ways of being in the world, or forms of life which integrate words, acts, values, beliefs, attitudes, and social identities, as well as gestures, glances, body positions and clothes.” (Gee 1996: 127).  However, while Gee stresses the idea of group membership, he, too rejects a view of discourse as solely deterministic at the expense of the individual playing an active role:



“Another way to look at Discourses is that they are always ways of displaying (through words, values, actions and beliefs) membership in a particular social group or social network, people who associate with each other around a common set of interests, goals and activities.  A Discourse, then, is composed of ways of talking, listening (often, too, reading and writing), acting, interacting, believing, valuing, and using tools and objects, in particular settings at specific times, so as to display and recognize a particular social identity.  Discourses create ‘social positions’ (perspectives) from which people are ‘invited’ (‘summoned’) to speak, listen, act, read and write, think, feel, believe and value in certain characteristic, historically recognizable ways, combined with their own individual styles and creativity.” 

(Gee 1996: 128)



Gee (1996: 132) makes a number of important points about discourses.  Discourses involve statements about social relations and the distribution of social goods, who is an insider and what is “normal”.  This makes them inherently ideological.  Because discourses themselves define what it “normal”, they are very much resistant to internal criticism and any criticism from within can be rejected as “whistleblowing”.  A further feature that makes discourses ideological is their relation to the distribution of power in society.  Not all discourses are associated with the same social status but only control over certain discourses is associated with social status and power (dominant discourses).  Furthermore, any discourse puts forward certain values and beliefs at the expense of other discourses.  As a result, less powerful discourses and their values and beliefs are marginalised and this can create considerable conflict for the members of less powerful discourses, who may find themselves in conflict with the various discourses of which they are a member.



Strictly speaking, discourse as the conventions of institutions is termed by Fairclough (1989) “discourse types” or “discourse conventions”, to the institutional structuring of types of discourse he refers as “orders of discourse” and the term “discourse” is used for actual speech and writing.  In this model, then, legal discourse as the totality of interactions in law as an institution would be an order of discourse, and courtroom discourse and judicial discourse would be discourse types.



To summarize Fairclough’s model: actual discourses are determined by types of discourse and these are determined by orders of discourse.  Or, to say it the other way round, orders of discourse are constituted by a number of discourse types, and discourse types are constituted by actual discourses, that is speech and writing.



Moving from discourse to text, texts are the linguistic manifestations of discourses: “If being an instance of social (political, ideological etc.) practice is one dimension of a discursive event, being a text is another” (Fairclough 1992: 71; see also Kress 1985).  And because texts as the linguistic manifestations of discourse arise in specific social situations and are constructed for specific purposes, these social situations lead to conventionalised forms o
f texts, or genres (Kress 1985:
20).



However, there does not seem to be a clear dividing line between discourse and genre (Kress 1985, Fairclough 1992, Gee 1996).  Kress (1985) argues that due to the social determination of both discourse and genre there are preferred conjunctions of discourses and genres, and conversely, some discourses and genres are incompatible.  For example, medical, legal and media discourse make use of the interview genre.  Media discourse also makes use of casual conversation in chat shows but medial and legal discourse do not allow casual conversation genres between lawyer/client and doctor/patient to achieve institutional goals.  Conversely, forms and meanings of texts are determined by discourse as well as genre.  They are determined by the forms and meanings available to institutions (discourses) and by the forms and meanings arising out of conventionalised social interactions (genres) (Fairclough 1995).  For example, the examination of witnesses in court is determined by linguistic conventions  associated with the interview genre but also by the specific power relations in court.



2.2.3	Discourse and Institutions

Discourse analysis entails a view of language as social practice, and this practice is associated with and determined by social and institutional structures.  One important aspect of discourse, but not the only one, is language — ways of speaking and writing but also listening and reading, from the point of view of a social institution (Kress 1985).  From a discourse perspective language use is the use of language to articulate the specific values of institutions.  As a consequence, a close link between the meanings made by an individual and social and institutional meanings is postulated.  The language practices of any individual are not individual and idiosyncratic practices but these practices are inextricably linked to an individual’s position in institutions.  These positions determine what an individual can say and how she can say it (Kress 1985).



It is important to note that the relationship between discourse and institutions is a dialectic relationship: Discourse is determined by institutions and institutional practice, but at the same time discourse can be seen as constitutive of institutions.  That is, the system of speaking and writing in an institution determines institutional practices: “Institutional practices are inscribed in the system of speaking and writing in that institution” (Wodak 1996:12).



Furthermore, a dialectic relationship has been postulated between the discursive reality of institutions and their material reality, what Gee (1996: 128) calls “props”: their buildings, technologies, dress codes and objects (see also Wodak 1996).  The institutional practice of an adversarial legal system has determined the physical layout of the courtroom with bench, bar, witness box and dock.  Conversely, the physical layout of the courtroom has, at least to some extent, determined the mode of interaction between the various participants in legal proceedings: judge, counsel, defendant, witnesses and jury (see also Goodrich 1988 on the built environment of the court and the physical and social organisation of the courtroom).  



2.2.4	Subject Positions

Discourse theory and CDA differ fundamentally from traditional legal reasoning and interpretation (section 2.1) in their views of meaning and the interpretation of meaning as a social process.  CDA argues that meaning does not simply exist waiting to be discovered but meaning is socially constructed.  If the construction of meaning is a social process, so is interpretation.  Interpretation is a dialectic process between properties of the text itself and the interpretive resources people bring 
to the interpretation process (
Fairclough 1995).  Furthermore, meanings are not unambiguous but multiple and indeterminate, and texts and their associated subject positions are concerned with the construction of solidarity.  



Subject and reading positions are closely interrelated in the sense that both are established through the operation of discourses in texts.  They are constructed by discourses because of where readers are situated socially and institutionally.  They are also constructed by discourses with respect to a subject’s own discursive history and which discourses are available to her.  Texts construct ideal readers by providing a certain reading position from which the text appears unproblematic or “natural”.  This can be achieved, for example, through choice of language features such as inclusive “we” to make the reader or listener identify with the writer or speaker (Kress 1985, Fairclough 1989, 1992).



There is no clear demarcation in the construction of reading positions between discourse and genre: in any text the two can be fused (Kress 1985).  For example, the interview genre has similar features across a range of discourses — media, medical, legal.  These similarities are due to genre.  By the same token, there are similarities across a range of genres in
 a discourse: interview, brief and 
examination
 in legal discourse all provide an account of facts; they all tell some kind of “story”.  These similarities are due to the discourse of law, not to genre.



Reading positions instruct a reader, in an indirect way, how to read a text, what stance to assume in relation to the text.  However, there are more general, long term effects of this.  The constantly reiterated demands of a discourse create “sets of statements which describe and prescribe a range of actions, modes of thinking and being, for an individual, compatible with the demands of a discourse” (Kress 1985: 37).  As a result, a discourse, its texts, values and assumptions become unproblematic, naturalised.



It is important to note that the construction of reading positions and subject positions should not be seen as entirely deterministic with the reader playing a passive role only (Kress 1985, Fairclough 1989, 1992, Fowler 1996).  Rather, a dialectic relationship is postulated between social determination on the one hand and creativity on the other hand.  Social subjects are constrained to operate within the subject positions set up in discourse.  However, the reading positions constructed in a text can be rejected by a critical reader and alternative positions can be adopted.  Furthermore, discourses can be a resource which can be combined in innovative ways and new texts can be assembled out of a person’s experience with other texts to meet the demands of new social situations.



Gee (1996) takes the argument of texts constructing a favoured position from which they are to be read one step further and argues that in this sense all texts are about solidarity.  Solidarity here is the construction of the right sort of reader, the reader who resembles sufficiently the social identity which a speaker or writer has adopted for a particular text.  Gee argues that meaning cannot be determined by looking for a writer’s intention because the meaning making process itself is dynamic and meaning making and interpretation are not separate processes but in a dialectical relationship with each other: “The speaker can often discover meaning while making it, and can on reflection, come to see that she meant more than she thought” (Gee 1996: 191).  This issue wil
l be taken up again in chapter 6
.



An important point here is that social subjects cannot be constructed as having one single identity only but we can take on different social positions in different contexts.  In addition, the same act can count as different things in different contexts, and language use must also express the values and beliefs that are right for any particular context (see the example of a job interview in Gee 1996: 124).



“Discourses create, produce and reproduce opportunities for people to be and recognize certain kinds of people.  We are all capable of being different kinds of people in different Discourses.” 

(Gee 1996:128, original italics)



2.2.5	Discourse and Context

There is a certain correlation between the models of context adopted in CDA and SFL.  However, there are differences how context is interpreted or realized.  Fairclough’s (1989: 147) description of situational context comprises four components: (1) what is going on, (2) who is involved, (3) what relationships are at stake, and (4) what is the role of language in what is going on.  The first one of these corresponds to Halliday’s (1985) Field of discourse, the second and third are conflated in the Tenor of discourse, and the last one corresponds to Mode.  However, in addition to the context of situation, Fairclough’s model includes a text’s intertextual context: How is a discourse connected to other discourses, how are these discourses interdependent on each other, and how is a text synchronically and diachronically related to other texts (see section 2.2.6).



There is also a correlation between the nature of discourse as a social practice rather than an individual practice and metafunctional diversity in SFL (section 2.3).  As mentioned above (2.2.2), there are three important implications of discourse as a social practice.  To reiterate them here briefly: (1) Discourse represents but also construes reality.  (2) There is a dialectic relationship between discourse and social structure.  (3) Discourse is a force which contributes to the construction of knowledge and belief systems.  These three aspects of discourse correspond to the three dimensions of meaning in language which Fairclough (1992) calls the ideational function, the identity function and the relational function.  The ideational function relates to ways in which a text construes the world, its entities, relations and processes.  The identity function relates to the construction of social relations and the relational function relates to the enacting and negotiating of social relationships between interactants.  Again, there is some correlation between CDA and SFL: The ideational function as the function which construes (experiential) reality.  The identity function and the relational function are conflated in SFL in the interpersonal metafunction, that is the function which construes social reality (Halliday 1978).  What has not been made explicit in CDA is the relationship between the context of situation and metafunctions in SFL.



The general relationship between discourse, context (register) and text has been described by Fowler (1996) as follows:  A register is a variety of language.  A discourse is a system of meanings within a culture.  Thus, we can say that a text is “in” a certain register, but several discourses can be “in” a text.



The categories for text interpretation in CDA comprise vocabulary, grammar, cohesion and text organization, and speech acts, coherence and intertextuality constitute the tools for the analysis of discursive practice.  Thus, Fairclough covers formal properties of texts as well as aspects of text production and interpretation.  With respect to vocabulary, Fairclough (1989) distinguishes between the experiential, relational and expressive value of words.  Again, there is some correlation between CDA and metafunctional diversification in SFL:  Relational and expressive values describe social relations and identities and seem to correspond to the interpersonal metafunction , and more specifically in those appraisal values grouped together by White (1998) under “attitude”.



To summarize, then, firstly, there is some correlation between Fairclough’s and Halliday’s models of situational context but also some variation in that Halliday’s Tenor has been split into two by Fairclough.  There are some differences, though, in that the context plane in SFL has been stratified into a context of situation (register) and a context of culture (genre) and both context planes are realized through language.  Thus, there is an explicit relationship between context and language.  Secondly, Fairclough sets up a relationship between the nature of discourse as a social practice and the metafunctions of language.  SFL sets up a relationship between the context variables Field, Mode and Tenor and the metafunctions.  Fairclough also seems to relate metafunctional diversity to vocabulary only, not to grammatical structures.  



One specific strength of CDA is the extension of context to include intertextuality.  This makes it possible to show and follow the traces of other texts and discourses in a text, and this, it will be shown, is one aspect of eminent importance 
in judgments as an instance
 of legal discourse.



2.2.6	Intertextuality

As already stated above, CDA stresses the need to go beyond text analysis and to include the analysis of discursive practice, which consists of the processes of text production, distribution and consumption.  The way of linking these processes and the text itself is through intertextuality.  To that purpose, Fairclough has translated Bahktin’s theoretical considerations of the nature of utterances (or texts) into a tool for text analysis to highlight the heterogeneic nature of texts and the expression of this heterogeneity through linguistic structures.  The following discussion will briefly set out Bakhtin’s ideas on the dialogic nature of discourse and then Fairclough’s model of intertextuality.



2.2.6.1	Bakhtin and Dialogism

Bakhtin’s starting point is the nature of utterances as a social phenomenon, which makes them inherently dialogic.  That is, an utterance originates in a social dialogue and is part of a social dialogue.  This involves understanding an utterance against the background of the language system itself as well as against the background of other utterances on the same topic, their opinions and value judgments (Bakhtin 1981: 281).  



The crucial point for Bakhtin is that utterances have no fixed meaning but that meaning really represents two dialogues.  Meaning is a dialogue between speaker (or writer) and the addressee in that a response is expected.  It is also a dialogue with previous texts to which a speaker responds.  Thus, each utterance presupposes another utterance, past or future.



Any speaker is himself a respondent to a greater or lesser degree.  He is not, after all, the first speaker, the one who disturbs the eternal silence of the universe.  And he presupposes not only the existence of the language system he is using, but also the existence of preceding utterances – his own and others’ – with which his given utterance enters into one kind of relation or another (builds on them, polemicizes with them, or simply presumes that they are already known to the listener).  Any utterance is a link in a very complexly organized chain of other utterances. 

(Bakhtin 1986:99)



This dialogic nature of utterances has two important implications.  Firstly, the addressee has an active role.  As any utterance seeks a response, the listener becomes the speaker, even thought the response may not be immediate.  Secondly, an utterance as a response to previous utterances cannot be fully understood without putting it into relation with other utterances, without understanding the utterance to which it responds and the speaker’s or writer’s attitude towards these other utterances.  



Another crucial aspect of Bakhtin’s theory is that not only utterances are dialogic, but also secondary (complex) speech genres such as drama, novel, research reports.  They absorb primary (simple) speech genres and in the process the primary speech genres change (Bakhtin 1986: 61).  Secondary speech genres are oriented towards the response of others: accepting, challenging, rejecting.  Like dialogue, secondary speech genres form links in chains of texts responding to previous texts and expecting responses from future texts (Bakhtin 1986: 78).



In addition to utterances forming chains of texts, words and utterances from the utterances of others can enter our own, carrying with them the tones and shades of these utterances (Bakhtin 1986: 88).  So, when we hear words they already carry with them a  certain colouring and flavouring from that utterance.



Our speech, that is, all our utterances (including creative works), is filled with others’ words, varying degrees of otherness or varying degrees of “our-own-ness”, varying degrees of awareness and detachment.  These words of others carry with them their own expression, their own evaluative tone, which we assimilate, rework, and re-accentuate. 

(Bakhtin 1986:89)



This tendency to assimilate the discourse of others into our own is particularly significant in authoritative and persuasive discourse (Bakhtin 1981: 342).  Legal discourse is both.  Authoritative discourse can demand acceptance because “its authority was already acknowledged in the past.  It is a prior discourse” (Bakhtin 1981: 342, original italics).  Bakhtin describes authoritative discourse as diffused with its authority, as complete and static, as a discourse which does not merge with other discourses.  Persuasive discourse, on the other hand, is a combination of own-ness and other-ness, and this makes it creative.  It is developed and applied to new situations, and by entering into struggle with other discourses, it creates new ways to mean (Bakhtin 1981: 346).



It is important to point out that the dialogic nature of texts applies also to monologic texts.  They, too, are a response to what has already been said about an issue even though this responsiveness may not have the same clear cut expression.  Rather, it may be manifest in what Bakhtin calls “dialogic overtones” (1986: 92) and these are essential to understanding the text.  Judicial discourse in the form of appellate judgments would be a prime example of this kind of dialogue.  It is constructed in response to the arguments in court, it is a response to similar cases in the past, and it may be constructed with a possible future appeal in mind.



2.2.6.2	Fairclough and Intertextuality

This principle of the dialogic nature of texts has been reconceptualized as the principle of intertextuality  because it emphasizes the meaning of a particular utterance arising from relations between utterances and social viewpoints, not from the minds of individuals.  We make sense of utterances and texts in relation to similar and different utterances (Kristeva 1986, Lemke 1985).  However, while all texts form intertextual links, different texts and different communities form different intertextual links: which texts are valued, why and how, and which ones are omitted (Lemke 1995).



Intertextual analysis in Fairclough’s model of CDA provides the means to go beyond the analysis of texts and to analyse the discursive practices of text production, distribution and consumption.  An intertextual perspective of a text as a link in a chain of prior and future texts emphasizes the historicity of texts (text production).  It explores the paths along which texts move, become transformed and shift from one text type to others (text distribution).  And it emphasizes that text interpretation is shaped by prior texts which a reader brings to the interpretation (Fairclough 1992: 84f., see also Coulthard 1994b)



Intertextuality can operate at two levels.  At one level, there can be the presence of specific words of others mixed with the words of a writer in his text.  This can be marked by a clear, explicit boundary between a writer’s own text and another text such as insertion and quotation marks.  At another level, there can be a combination of different genres and different discourses.  This is referred to as interdiscursivity� (Fairclough 1992, Chouliaraki & Fairclough 1999).



Fairclough raises several issues related to intertextuality all of which will be relevant to legal discourse, although to varying degrees.  The first is discourse representation.  This refers to what is represented, how, when and why.  More specifically, the relevant issues are:  Are the boundaries between representing and represented discourse explicit and clear?  Is the represented discourse translated into the voice of the representing discourse?  What kind of reporting verbs are used for the writer’s interpretation of the represented discourse?



The second issue is presupposition, where the other text is taken for granted but not specifically identified as other text.  From an intertextual perspective, a writer responds to a prior text, making her own meaning about this prior text, but because the prior text is taken as given, it is difficult to challenge.



The third issue is negation.  Negation works intertextually because the negative presumes the positive.  It incorporates the positive but then challenges and rejects it (see chapter 3 on engagement).



The final issue is metadiscourse as “a peculiar form of manifest intertextuality where the text producer distinguishes different levels with her own text, and distances herself from some level of the text, treating the distanced level as if it were another, external text” (Fairclough 1992: 122).  Metadiscourse can be marked lexicogrammatically through expressions such as “sort of”, or it can be marked as belonging to another discourse through “in legal terms”, “technically speaking” or through the use of scare quotes (see also Fuller 1995).  Metadiscourse implies that a speaker or writer is positioned outside a discourse or that he wants to distance himself from the represented discourse.  This strategy is used by the judges in a criminal appeal when they write: “Neither [defendant] disputed that they dug a grave, although they called it ‘a hole’” (Osland v The Queen).  This strategy allows the judges to represent the defendants’ discourse (evidence given at the trial) in their own discourse (the judgment) and at the same to distance themselves from the defendants’ representation and to put forward their own representation of the other text.



2.2.6.3	Intertextuality and Language


Fairclough has provided a theoretical framework which makes it possible to go beyond the text and analyse broader social processes.  However, the question arises: How are intertextual relations realized in the text?  How do we read and write, how do we make meaning against the background of other texts and against the background of competing discourses.  This happens, ultimately, through language.  




Two concepts are relevant here for the relation between intertextuality, language and text.  The first is realisation, which is about “looking at the semiotic space in terms of its internal relations” (Chouliaraki & Fairclough 1999: 141).  The second one is instantiation.  Instantiation is about the relation between system and text, which means, “looking at language in the long terms or in its immediacy” (Chouliaraki & Fairclough 1999: 141).  Thus the intertextual (local) relations relations in a text can tell us something about the (global) relations between a text, other texts and other discourses, how these resources are articulated together in a text and how they unfold within a text.  Intertextuality does not just bring different texts and discourses together in another text, it also combines them and orders them in particular ways (Chouliaraki & Fairclough 1999: 153).  Or, put the other way round, we can say, the linguistic structures of
 a
 text can tell us something about the intertextual relations which a text forms with other texts and other discourses.  In chapter
s
 4
 and 5
 I will argue that it is these combinations of other texts with the judge’s own text which is the essence of
 intersubjective positioning in
 legal reasoning.



2.3	Systemic Functional Linguistics

Systemic Functional Grammar is different from other kinds of grammar in a number of ways.  It is a grammar oriented towards meaning, and it is oriented towards language as a social phenomenon rather than an individual phenomenon.  It has been constructed specifically for the purposes of text analysis to enable us to say useful things about spoken and written texts (Halliday 1994).  To achieve this aim, systemic functional grammar rests on the following main theoretical orientations.



Language is functional, that is language is used by people to satisfy human needs and to achieve social goals. Thus, systemic functional grammar is semantically oriented.  It is concerned with language in use: How do people use language to make meanings, and how is language structured to make meanings (Eggins 1994).  In that sense systemic functional grammar represents a major contrast with the theory of language that is assumed in legal reasoning and interpretation, which is that of language as a system of rules.  In systemic functional linguistics (SFL) language is a resource to make meanings, not a conduit to convey pre-existing meaning (Reddy 1979).



The view in SFL of language as a resource for meaning entails a view of language as choice: what did a speaker say in relation to what could have been said.  This means the focus is on paradigmatic relations.  What is important is not simply the option chosen in itself but the option chosen in relation to other available options (Halliday 1996).



Furthermore, SFL is not concerned with sentences but with texts.  Three aspects are important here.  Firstly, text includes spoken and written texts.  Secondly, texts are semantic units, “instances of linguistic interaction in which people actually engage” (Halliday 1978: 108).  As a consequence, in this view texts are not composed of sentences but encoded in sentences.  And thirdly, text represents choice and is selected from the total set of options available to the members of a culture.  It can be defined as “actualizing meaning potential” (Halliday 1978: 109).



Another important feature of SFL is the text/context relationship.  Following Malinowski, SFL postulates a close relationship between context and text.  It is argued that in order to understand a text, we need to know something about the context in which it has been produced, the “context of situation” and the “context of culture” (Martin 1984).  SFL is concerned with the “solidary relations between text and social contexts”, not with texts as structural units in isolation from their context and from each other (Halliday & Martin 1993: 22).



In summary, “the approach leans towards the applied rather than the pure, the rhetorical rather than the logical, the actual rather than the ideal, the functional rather than the formal, the text rather than the sentence.  The emphasis is on text analysis as a mode of action, a theory of language as a means of getting things done.” (Halliday 1994: xxvii)



2.3.1	Stratification

From Hjelmslev SFL has taken the stratification of language into a content and an expression plane.  However, in SFL the content plane is further stratified into semantics and lexicogrammar, which results in a tri-stratal model of language.



�������         discourse�����         semantics�����������content plant��������       lexicogrammar���������������	phonology��expression plane����/	graphology��������������

Figure 2.1: Linguistic strata (Martin 1999:38)



Semantics in this model is not only the meaning of words but the meaning of whole texts, in fact the entire system of meanings of a language, hence discourse semantics (Martin 1992).  Lexicogrammar is defined as “the level of internal organization of language, the network of relations of linguistic form” (Halliday 1978: 43).  It encompasses structures as well as vocabulary with “lexis as the most delicate grammar” (Hasan 1987).  Phonology/graphology is the resource for realising words as sounds or letters (Matthiessen 1995).



In Figure 2.1 concentric circles are used to symbolize the fact that meaning making systems are naturally evolving systems, not technologically designed ones (Martin 1999).  The concentric circles are read as follows: There are three levels of meaning making, the larger circles representing more abstract systems of meaning and larger units than the smaller ones.  The meanings made by the smaller circles are progressively recontextualised by the larger ones (Martin 1992:21).  Sounds are combined into sequences to form words and the grammar organises these into sequences of words.  Thus, “any piece of interaction is simultaneously (1) meaning, (2) wording, and (3) sounding” (Matthiessen 1995:2)



An important feature of this tri-stratal model of language is the relationship between the strata.  While the relationship between content and expression planes is relatively arbitrary (in Figure 2.1 represented by a darker circle), the relationship between lexicogrammar and semantics within the content plane is not arbitrary but natural or solidary (Martin 1992).



2.3.2	Metafunctions

The second fundamental aspect of the global organisation of language is the organisation of meaning into three broad areas: experiential, interpersonal and textual meaning.  In any interaction, the interactants construe experience; they make sense of the world around them in terms of “what’s going on” (ideational meaning).  Within the ideational metafunction we can distinguish the experiential and the logical.  



At the same time as interactants construe experience, they enact social roles and relationships; they engage with one another in exchanging information or goods and services (interpersonal meaning).  



These two meanings are organised into chunks in a certain sequence so that they can be shared between the interactants as text (textual metafunction) (Halliday 1978, Matthiessen 1995).  The three metafunctions and the kinds of reality they construe can be summarized as follows:



METAFUNCTION�“Reality Construal”�“Work Done”������Ideational (experiential, logical)�reality�observer��Interpersonal�social reality�intruder��Textual�semiotic reality�relevance��

	Table 2.1
:
 Metafunctions (Martin: 1991:104)



The organisation of language into these three metafunctions is reflected at clause rank in the lexicogrammar in networks of options, where the experiential function is construed by the system of transitivity, the interpersonal by mood and modality, and the textual by theme.



�Metafunction�is construed by�Lexicogrammar������experiential��transitivity��interpersonal��mood & modality��textual��theme��


Table 2.2: 
Metafunctions and Lexicogrammar (Halliday 1978, Matthiessen 1995)



Transitivity is the resource for construing our experience of the world in terms of processes, participants and circumstances.  For example:



They play cricket.�“doing”�(material process)��They like cricket.�“feeling”�(mental process”��They watch cricket.�“behaving”�(behavioural process)��

Mood is the resource for enacting roles and relationships; it allows interactants to take on speech roles as givers or demanders of information, or as givers and demanders of goods and services.  For example:



They play cricket on Sundays.�giving information��Do they play cricket on Sundays?�demanding information��Would you like a new cricket bat?�Offering goods��Give me that cricket bat!�Demanding goods��

In addition, comments on modality, polarity and attitude provide the “potential for creating and maintaining intersubjectivity” (Matthiessen 1995: 17)



Theme is the resource for presenting experiential and interpersonal meaning organised into sequences:



	They play cricket every Sunday.

	Every Sunday they play cricket.



It is important to note that each clause makes these three meanings simultaneously.  Each social interaction is at the same time a construal of experience, an enactment of social roles, and an ordering of meaning into text, as exemplied in the following clause:

	

�In summer time�village cricket�is�the delight of everyone��experiential�Circumstance: location:time�Carrier�Process�Attribute��interpersonal��Subject�Finite����RESI-..................�MOOD�........................-DUE��textual�Theme�Rheme��

These two principles of the global organisation of language in terms of strata and metafunctions can now be mapped onto each other (Figure 2.2).



��������������������semantics�����	      textual��������	ideational�����          inter-��������          personal���lexicogrammar����������� ���������phonology�������������������������
Figure 2.2: 
Metafunctional diversification of the c
ontent plane (Matthiessen 1995:
19)





2.3.3	Context

In SFL there is a close relationship between language and its social context.  This relationship is a dynamic, two-way relationship:  language construes and is construed by its social context (Halliday & Martin 1993: 24).  From context we can predict the language that is likely to be used, and from the language that is used we can infer the context in which an interaction is situated.  Similar to the organisation of language into a content and an expression plane (see 2.3.1), the relationship between language and social context can be represented as a stratified model (see 2.3.4 about Realisation).  The dialectic relationship between language and context is represented by a double-headed arrow in Figure 2.3.



�             social context���������������                      language�����������


	Figure 2.3: 
Language and social context (Halliday & Martin 1993:25)



2.3.3.1	Register

Context in SFL is derived from Malinowski’s context of situation and context of culture.  Broadly speaking, the context of situation varies in three respects:



What is going on, what is happening, what is the nature of the social action that is taking place: “what is it that the participants are engaged in, in which the language figures as some essential component?” (Halliday 1985: 12) : field of discourse



This notion of field has been developed by Martin.  He defines fields as “sets of activity sequences oriented to some global institutional purpose.  Examples include: linguistics, tennis, cooking, wine making, gardening, dog breeding, film, architecture, sewing, car racing, philosophy, sailing, building, chess, war, politics and so on“ (Martin 1992: 292)



Who is taking part, what is the nature of the relationship of the participants, what are their statuses and roles, including the speech roles they are taking on in dialogue and “the whole cluster of socially significant relationships in which they are involved” (Halliday 1985: 12): tenor of discourse.



This area has also been developed and will be discussed in section 2.3.5.



What part is the language playing, “what is it that the participants are expecting the language to do for them in that situation” (Halliday 1985: 12), including the channel of communication (spoken or written): mode of discourse.  For Halliday, this includes also the rhetorical mode or purpose of a text, what is being achieved by the text in terms of persuasion, exposition and so on.



Martin (1992) has extended the notion of mode with respect to experiential and interpersonal meaning.  Experientially, mode mediates the semiotic space between language as part of the action and language as reflection; to what extent is the text dependent upon its context (for an exemplification see Gerot & Wignell 1994: 159-161).  Interpersonally, mode mediates the space between monologue and dialogue and the kind of visual and oral contact and feedback that is possible between interactants (Martin 1992: 511).



These three variables have been semanticised by Halliday as register.  He defines register as “a configuration of meanings that are typically associated with a particular situation configuration of field, mode, and tenor” (Halliday 1985: 38).



The semantic components of the context of situation, field, tenor and mode, are systematically related to the three metafunctions.  The ideational metafunction is related to field, the interpersonal metafunction is related to tenor, and the textual metafunction is related to mode
 (Figure 2.4)
.



����������                 mode�����                  field�������������������ideat-������ional        textual������������               tenor�inter-������personal�����������


Figure 2.4: 
Metafunctional solidarity across planes (Halliday & Martin 1993: 30)



There is, however, some difference in Halliday’s and Martin’s models of register.  For Halliday (1978, 1985), register is the realisation of the context of situation in language.  It is the result of different constellations of field, tenor and mode.  In contrast, Martin (1985, 1991, 1992), treats register as a semiotic system in its own right.  In this model, register is a connotative semiotic with language as its expression plane: “Register is used in other words to refer to the semiotic system constituted by the contextual variables field, tenor and mode” (Martin 1992: 502).



�functional variation�stratification�����                                               register�����                                              potential�����                                 language���                                                                    register 3�                                                       language��                                                                 register 2���                                                             register 1���

Figure 2.5:	Register as functional variation and as connotative semiotic (Matthiessen 1993:232)



2.3.3.2	Genre

In Halliday’s model of register, purpose is subsumed under mode and genre is the result of particular register configurations: “The concept of generic structure can be brought within the general framework of the concept of register, the semantic patterning that is characteristically associated with the ‘context of situation’ of a text” (Halliday 1978:134).  In contrast, Martin (1985, 1991, 1992, 1997, 1999) has stratified the content plane of social context into two levels: register and genre with genre as a superordinate to register.  In this stratified model of context, genre is another connotative semiotic which “borrows” its expression from language through register.  

��������������           genre��genre���������������������            mode���������register����field�������         textual�����                 ideational��������������language�����tenor������                        interpersonal����������������

	Figure 2.6:	Language and stratified context plane (Martin 1997:6)



Genre in SFL draws on Bakhtin’s (1986) speech genres as “relative stable types” of interactive utterances but has been broadened to include spoken and written texts as well as literary and non-literary genres (Eggins & Martin 1997).  In this model, genre is not associated with one particular register variable but is functionally defined in terms of social purpose, where all register variables work together to achieve a text’s social goal (Martin 1992).  In other words, different genres use language differently to achieve different purposes in a particular culture.  



An important point is that genre, register and language work together in a probabilistic manner, not in a deterministic one.  The question here is: What language is most likely to achieve a social goal in a particular culture; what is the most likely way in which a text would unfold to achieve its goal (Eggins & Martin 1997: 236).



Approaching genre from the perspective of a stratified context plane with genre as a connotative semiotic system in its own right with register as its expression plane rather than as a configuration of registers has several advantages (Martin 1999: 31-34):



a)	Because genre as a staged, goal-oriented social process does no longer correlate with any one particular register variable or any one particular metafunction, genre can now be characterized as multi-functional, redounding simultanously with field, tenor and mode as well as with ideational, interpersonal and textual meaning.



b)	By removing the means to account for a text’s global organization and social purpose from register onto a higher, more abstract level, the probabilistic relations between register variables and metafunctions can be strengthened.



c)	Genre as a connotative semiotic system at a higher level than register can account for combinations of field, tenor and mode variables which are possible in a culture in relation to those which are not possible.  In a stratified context model, genre is responsible for specifying these possible combinations (see also Eggins 1994: 34-36).



d)	A text does not have to have the same register variables throughout.  Field, tenor and mode, ideational, interpersonal and textual meanings can change in different stages of a text.  A stratified model of context with genre at a higher level can account for this variation.



e)	The unfolding of a text in time does not necessarily match the chronological sequence of institutional activities in a text.  In descriptive texts and reports, for example, it is not the institutional activity which is responsible for the unfolding of text but genre.  With a stratified model of context it is possible to distinguish between field time (activity sequences) and text time (text sequencing).



f)	Genre as a social semiotic system at a higher level than register makes it possible to look at genres intertextually – how is one genre (e.g. recipe) related to other procedural genres (Rose at al. 1992) and, more generally, to other regulating genres.



g)	A text can represent a certain field, tenor, mode combination but at a higher level, one text type (e.g. narrative) can have a different social purpose, for example, to explain a scientific process, which could be achieved through the same register variables but different text organization.  Genre makes it possible to deal with this kind of contextual metaphor, where one text type can stand for another.



2.3.3.3	Ideology

Register and genre cannot sufficiently explain all the features of a text and similarities and differences between texts.  One of the concerns which cannot be addressed through register and genre is the uneven distribution of discursive resources in a culture and the divergent ways in which social subjects construe social occasions.  To address this issue, a third semiotic plane was added to the model of language, register and genre: ideology.  Ideology was interpreted as a connotative semiotic system at the highest level of abstraction, realized through genre (Martin 1992).  In this model, ideology, following Bernstein, was conceived as a system of coding orientations and modelled along lines of class, gender, ethnicity and generation.  



This was read by some as overly deterministic and has been replaced with a dynamic model where the focus has shifted from coding orientation to a more dynamic focus on meaning, change and power.  The new model focuses on the process by which meaning is created over time as development over three increasingly longer time frames: logogenesis – the unfolding of meaning in a text, ontogenesis – the development of meaning in the individual, and phylogenesis – the development of meaning in history (Martin 1997, 1999, Halliday & Matthiessen 1999)
 (Figure 2.7)
.



Semogenesis: systemic expansion

��������������logogenesis�ontogenesis�phylogenesis����������


	Figure 2.7: 
Time frames and semogenesis (Martin 1997: 7)



In this model, language change is viewed as 
expansion of meaning potential.  Each time frame “provides the material” for the next longer one: logogenesis “provides material for” ontogenesis and ontogenesis, in turn, “provides material for” phylogenesis.  Or, read the other way, phylogenesis “provides the environment for” ontogenesis, which, in turn, “provides the environment for” logogenesis (Martin 1999: 49, Halliday & Matthiessen 1999: 18).



What is foregrounded in this model is the ways in which subjects engage with texts across time.  “In these terms, language
,
 register and genre constitute the meaning potential that is immanent, from moment to moment as a text unfolds, for the social subject involved, at the point in the evolution of the culture where meanings are being made” (Martin 1997: 8).



In addition, the relationship between ideology, genre, register and language is no longer modelled as metaredundancy but as projection.  Projection is a phenomenon where verbal (say) and mental (think) processes project locutions and ideas (She said: “The cricketers were very rude.”)  In other words, the projecting clause provides a framework for the projected clause (Halliday 1994, Martin 1999; see also chapter 3.1).  Using the analogy of projection, the relationship between genesis (ideology), context (register and genre) and language has been remodelled (Martin 1997, 1999).  Genesis projects language, register and genre, it is argued, “by framing valeur with respect to the unfolding of a text, with respect to interlocutors’ subjectivities and with respect to the meanings at risk in the relevant discourse formations” (Martin 1999: 50).  Read as projection, language, register and genre constitute the meaning potential immanent in a text as it unfolds, for the social subjects involved, at a certain time of evolution of a culture (Martin 1996: 8).  This relationship is represented in Figure 2.8.



��                         genre���������                                register������������b���                                    language�����������

���������������      ontogenesis     phylogenesis�����a (“gives voice to”)��������������                      logogenesis���




Figure 2.8: 
Language, register and genre as projection across time frames (Martin 1997:9)



With language and context projected from semogenesis, meanings are negotiated along the three time frames: Meanings are negotiated logogenetically as a text unfolds, meanings are distributed ontogenetically according to social subjects’ socialization, and meanings are negotiated phylogenetically according to their historicity.



It is through meaning as change where SFL can connect with legal discourse (section 2.1) and CDA (section 2.2): Phylogenesis connects SFL with legal discourse and legal interpretation as history and tradition (Goodrich 1986, 1987) and with CDA’s concern of social change (Fairclough 1992).  Logogenesis makes it possible to trace the various intertextual links of a text as the text unfolds.  This will be discussed in detail in chapter 4.



2.3.4	Realisation, Metaredundancy and Instantiation

There are two important relationships in SFL: the inter-stratal relationship between ranks and strata (realization) and the intra-stratal relationship between system and text (instantiation).  Realization refers to the relationship between ranks and strata: between genre and register, register and language, semantics and lexicogrammar (Halliday 1992, 1996, Martin 1992, Matthiessen 1993).  This relationship can be read in two directions.  Each system realizes a higher system and is, in turn, realized by a lower system.  From the perspective of context, for example, realization refers the ways in which different register variables condition ideational, interpersonal and textual meanings.  Thus, register “is realized by” language.  From the perspective of language, realization refers to the way in which different ideational, interpersonal and textual choices construct different types of field, tenor and mode.  The lower stratum “realizes” the higher one; language realizes register, which, in turn, realizes genre.



However, realization is also the relation between patterns and patterns realized in patters: lexicogrammar is realized in phonology, and semantics is realized in the realization of lexicogrammar in phonology.  In this interpretation, realization can be seen as “a chain of metaredundancy – a redundancy on one level is redundant with part of a redundancy on another level, which is in term redundant with part of a redundancy on a further level and so on” (Lemke 1984, Halliday & Martin 1993: 41).



Two arguments have been put forward in favour the term metaredundancy.  One, the term is directional only as far as abstraction is concerned but it is not directional as far as cause and effect relationships are concerned.  Secondly, metaredundancy is probabilistic rather than categorical.  Categorical realisation is considered as having 100 per cent probability, which is the exception rather than the rule.  This creates a space for one level of abstraction to reconstrue another.  Thus the system is able to evolve (Halliday & Martin 1993: 41-42).



The second relationship, instantiation, 
the intra-stratal relationship of a system as meaning potential at any given stratum and the manifestation of the potential in actual text (Martin 1999).  System and instance have been described by Halliday (1992: 26) as being really the same phenomenon seen by two different observers from two different distances:  The system is the pattern formed by the instances, and each instance represents an incursion into the system in which every level of language is involved.



Relating the system to the instance is the process of instantiation.  This refers to the continuum between the potential and the instance.  Meaning is instantiated in the unfolding of text, and typical patterns of instantiations that recur in particular situation types are located on this continuum somewhere between the potential and the instance.



semantic system

(meaning potential)������		INSTANTIATION

�����semantic instance

(text)��

Figure 2.9: System, instance and instantiation (
adapted from 
Halliday & Matthiessen 1999:324)



The relationships of realisation, metaredundancy and instantiation are important in the dialogue between the SFL model of text and context and the concept of intertextuality in CDA.  Metaredundancy relates texts to the systems which they directly instantiate as well as to all other systems in the model (Halliday & Martin 1993: 46).  Instantiation relates process to system “and thus more or less directly to all other texts which have or could have been instantiated that system” (Halliday & Martin 1993: 45).  This provides a powerful theory of intertextuality, firstly, because it models semiosis as an intersubjective resource and secondly, because it allows for degrees of intertextual proximity.



2.3.5	Tenor

A model of tenor along three dimensions has been proposed by Poynton (1985, 1990).  The starting point for this model was Brown and Gilman’s (1960) study on the choice of second person singular pronouns along two axes:  a vertical axis of power and a horizontal axis of solidarity.  In Poynton’s tenor model, power is retained and solidarity is 
“
split
”
 (1985:76)
 into two dimensions: a dimension of social distance, termed contact, and a dimension of attitude (towards the addressee as well as the field of discourse), termed affect.



In this model, affect is different from power and contact in two ways.  While power and contact are always selected in social relations, affect can be absent.  The initial choice for affect is between marked and unmarked, that is, an interlocutor has a choice between an overt display of affect or a “repression” or neutralisation of affect (Poynton 1990: 95-96).  The second difference is that affect choices are not made simultaneously with power and contact choices but are dependent on power and contact.  In an unequal power relationship, the interactant with the lower status is less likely to choose overtly marked affect. Relationships characterised by frequent contact are more likely to be associated with marked affect, especially marked positive affect, than relationships of infrequent contact (Poynton 1985, Eggins & Slade 1997).



In the mid-1990s, in the course of the Write-it-Right project of the Disadvantaged Schools Program on objectivity and subjectivity in media reports (Iedema et al. 1994) and responses to verbal and non-verbal artefacts in English and Creative Arts (Rothery & Stenglin 2000), it seemed necessary to provide a better description of evaluative language.  Thus, the research focus shifted from grammar to lexis and systems have been developed to provide a complementary perspective to the interpersonal systems of mood and modality at clause rank and speech act and negotiation at the level of discourse semantics (Martin 1992, 1995b, 1995c, 1997, 2000, White 1998).  These systems have been grouped together under the term “appraisal”.



The consequence of this for tenor has been a reworking of the three-dimensional model of tenor to a two-dimensional model with power (status) and solidarity (contact) as register variables and affect as an element of discourse semantics (Martin 1997, 2000; White 1998).  The reason for this is given by White (1998).  He argues that choices in relation to affect are dependent on power and contact.  Therefore, affect is not a dimension of the context of situation simultaneously with power and contact but a discourse semantic resource for construing power and contact (White 1998: 46-47).



Register

�Discourse Semantics�Lexicogrammar�Phonology��

TENOR�

negotiation

- speech function

- exchange

�

- mood

- tagging

- polarity�

- tone (& ‘key’)��power (status)�appraisal

- engagement

- affect

- judgement

- appreciation

- amplification�- ‘evaluative lexis’

- modal verbs

- modal adjuncts

- pre/numberation

- intensification

- repetition

- manner; extent

�- loudness

- pitch movement

- voice quality

- [formatting]��solidarity (contact)�involvement

- naming

- technicality

- anti-language

- swearing�- vocation/names

- technical lexis

- specialised lexis

- slang

- taboo lexis�- ‘accent’

- whisper

- acronyms

- ‘pig latins’

- secret scripts��

Table 2.3:	Interpersonal resources across strata (Martin 1997: 20)



White’s (1998) model of tenor is also novel in that it formulates a broader understanding of solidarity.  Poynton’s model seemed to relate to interactants who came into direct social contact with each other.  However, with written texts the contact between texts and their audience is less direct.  Therefore, White’s formulation of solidarity is more abstract and less individualised.  In addition, there is a broadening of the notion of solidarity from agreement between social subjectivities to negotiation of social subjectivities.



Solidarity under this formulation is not simply a measure of the extent of agreement between social subjectivities, but is a more general measure of the degree of empathy, sympathy or openness of one social position to another.  It is possible, therefore, for some degree of solidarity to operate between divergent social positions, according to the degree that they remain open to interaction and negotiation.  Thus a media text constructs a sense of its solidarity with various social positions by dint of the degree that it acknowledges those positions or represents itself as open to negotiation with those positions.  

(White 1998:47)



The interpersonal dimension in general and the notion of solidarity as acknowledging and negotiating socially divergent positions in particular, is centra
l to legal reasoning (chapters 4
 and 5
).  However, the foregrounding of the interpersonal does not equate with “being subjective” (see section 2.3.6).  Rather, it will be argued that the interpersonal is foregrounded in legal reasoning in the sense that the writer/judge needs to negotiate a variety of different positions (in the form of precedent) and a variety of possible alternatives, from which one has to be chosen as the “correct” one.  It will be shown in 
subsequent chapters
 that what is referred to in the legal literature as “balancing”, “give and take” and “choice” (2.1) is construed through the interpersonal grammar.



2.3.6	Objectivity versus Subjectivity

Issues of objectivity and subjectivity in media reports were initially explored by Iedema et al. (1994) and further developed by White (1998).  The common sense view associates objectivity with factuality, impersonality and absence of opinion while subjectivity is generally associated with the personal, the expression of opinion and evaluation.  This commonsense dichotomy has been found to be misleading.  For example, Iedema et al. (1994) argue that the notion of objectivity implies that there is only one way of looking at the world and talking or writing about it.  Therefore, the notion of objectivity is rejected in favour of a position where a speaker/writer takes a socially determined way to write about the world rather than simply discovering pre-existing facts and reflecting a pre-existing reality.



One genre which is strongly associated with neutrality and objectivity is the scientific research article.  However, although scientific writing is free from expressions of personal opinion, it is not free from evaluation.  Contrary to the commonly held belief that scientific research articles are reports about experiments and scientific discovery, it has been argued that the main purpose of research articles is to persuade the reader of the validity of the writer’s claims (Myers 1990, Hunston 1993, 1994, 1996, Hyland 1998).  Although the linguistic research into scientific writing is located in different theoretical frameworks – pragmatics (Hyland 1998) and SFL (Hunston 1993, 1994, 1996) – and has different goals, there are two important commonalities.  The first is the argument that scientific knowledge is socially constructed in texts, involving the negotiation of conflicting knowledge claims with language playing a central role in this process.  The second commonality is that a social relationship is assumed between reader and writer where the reader is actively involved in the process of negotiating the writer’s knowledge claims.



In order to fulfill the competing demands of persuasion and objectivity, complex linguistic manoeuvering is required, drawing on interpersonal as well as ideational resources.  The interpersonal prong to this stategy involves the creation of the writer as a persona, that is a presentation of the writer herself in the text to place new scientific work into the existing body of research and to create a consensus between new research and potentially dissenting ideas.  This can be achieved through the use of modality, first person pronouns and attribution (Myers 1990).  The second strategy to make scientific writing persuasive and at the same time maintain an appearance of objectivity is to draw on ideational meanings for evaluation.  Scientific writing can be persuasive and appear objective because attitudinal lexis is avoided.  Evaluation is highly implicit and depends on a system of shared values of the discourse community.  For example, research results may be evaluated in terms of reliability, consistency, usefulness and importance.  In this context, then, even an apparently strictly factual statement such as A chi-square contingency table analysis on the data in table 2 shows that the main effects of food and predator are independent [equation] represents an evaluation of this proposition as accurate. (Hunston 1993: 65).  However, what is evaluated as positive and negative is not stated explicitly, neither are the criteria for evaluation.  What is evaluated, how, and according to what criteria depends on the values of the discourse community and on the goals of the research.  Thus, the evaluative importance of apparently objective statements becomes apparent only when these values and goals are known.  Therefore, Hunston (1993, 1994) argues, a sharp distinction between fact and evaluation in scientific writing cannot be maintained.  If the distinction between fact and evaluation cannot be maintained, neither can the distinction between subjective and objective and it has been suggested to view scientific writing in terms of “consensual intersubjectivity rather than objectivity” (Hyland 1998: 83), because of the links between language, knowledge and the scientific community.



It is interesting to note here just briefly the role and importance that some legal writers attribute to the statement of facts (associated with “objectivity”) for the persuasive force of a judgment.  Some writers go so far as to claim that “in an appellate court the statement of the facts is not merely a part of the argument, it is more often than not the argument itself” (Davies (1940) “The argument of an appeal”, cited in Twining 1990: 228).  In a similar vein, Lord Atkin’s statements of facts (in a social context) are described by his daughter as follows:  “When he gave us the facts of a case and asked us what we thought about it, his way of presenting the problem was such that there was never any suggestion in our minds that the other side could have a leg to stand on” (cited in Twining & Miers 1973: 156; see also Twining 1990: 219).  While this may be a somewhat extreme position, it is readily acknowledged in the literature on legal reasoning that facts are a component of the argument, for example as a means to re-interpret or weaken a precedent and it is admitted that the manner in which facts are presented can be a more persuasive force than an abstract argument (Twining & Miers 1973: 156).




To resolve the common
sense dichotomy between factuality/objectivity on the one hand and opinion/subjectivity on the other, White (1998) proposes a heteroglossic perspective.  A heteroglossic orientation allows for a reading where “even the most ‘factual’ utterances, those which are structured so as to background interpersonal values, are nevertheless charged in that they enter into relationships of tension with a set of alternative and contradictory utterances” (White 1998: 111).  This means, the difference between (1) Balls were knocked from the cricket ground into the plaintiffs’ garden and (2) Balls would sometimes be knocked from the cricket ground into the plaintiffs’ garden  is not a difference between “fact” and “opinion” but a difference in the degree to which each utterance acknowledges alternative positions.  Utterance (1) ignores alternative positions whereas utterance (2) acknowledges and promotes alternative positions or heteroglossic diversity (White 1998: 112).



This position will also be adopted in this thesis for the following reasons.  Firstly, as mentioned above, there is the importance of the statement of facts for the argument and the potential persuasive force of a judgment as well as Hunston’s (1993, 1994) argument that supposedly strictly factual statements can be interpersonally charged.  Secondly, it is the nature of adversarial proceedings to present and argue competing versions of the same reality.  Hence, each position taken implies a possible alternative position.  Finally, there is the need for legal reasoning to engage with and to negotiate previous decisions and potentially conflicting and contradictory rules and precedents.  Thus, a choice has to be made from the available possibilities and in the judge’s reasoning these alternative positions must be acknowledged.



2.3.7	Appraisal

The system of appraisal constitutes the semantic resources for evaluating human behaviour ethically (judgement), evaluating phenomena aesthetically (appreciation) and construing emotions (affect).  Alongside these three categories there are resources for grading the evaluation (graduation) and resources for negotiating modal responsibility (engagement) (Martin 1997, 2000).  The first three have been grouped together under the superordinate term “attitude” as “a semantic space in which the language characterises phenomena in either negative and [sic] positive terms” (White 1998:48).  Thus the appraisal system is now constituted of these three dimensions: attitude, graduation and engagement.



2.3.7.1	Judgement: Evaluating Behaviour

Judgement constitutes the semantic resource for construing evaluation of behaviour in the context of institutional norms about how people should or should not behave.  It has evolved out of the Write-it-Right research into media literacy and the problem of subjectivity and objectivity in media texts (Iedema et al. 1994).  Five major categories have been identified, each with a positive and a negative dimension.  These five categories align with the categories of modality as follows:



	normality (fate)� : usuality ::

	capacity : ability ::

	veracity (truth) : probability ::

	propriety (ethics) : obligation ::

	tenacity (resolve) : inclination.



Each subcategory will now be described briefly, following Iedema et al. (1994: 209-211).



Normality

The subcategory normality assesses behaviour against expectations of what is usual or normal and the extent to which behaviour complies with these norms.  For example, a statement such as The existence of some risk is an ordinary incident in life measures behaviour and the resulting risk it poses and the damage it causes against an (unstated) norm of what is normal and therefore must be expected and tolerated.



Capacity

This refers to the assessment of a person’s ability to perform an action or achieve a result.  For example, To hit her [the plaintiff] when trying to hit the post would be a very bad aim on the part of the defendant is a negative assessment of a boy’s ability to hit a very close target with a dart.



Tenacity

Tenacity is the assessment of a speaker’s state of mind and commitment to perform an action.  To be “brave”, “heroic”, “energetic” and so forth is associated with a positive disposition while “lazy”, “unreliable”, “apathetic” and so forth encode a negative evaluation.



Veracity


The modal system of probability allows for degrees of possibility - probability - certainty between the polar absolutes of ‘yes’ and ‘no’.  Under the subsystem of veracity, what is at stake is not degrees of certainty but honesty, credibility, authenticity (that is whether behaviour conforms with or deviates from expectations of adherence to the truth).  For example, The witnesses were candid evaluates behaviour as conforming with the expectation and obligation in court to tell the truth.




Propriety

The modal system of obligation allows for degrees of compliance between the polar absolutes of ‘do’ and ‘don’t’.  The subsystem of propriety is concerned with the evaluation of compliance with or resistance to ethical norms.  To be “right”, “moral”, “caring” is positive, to defy these moral imperatives attracts negative evaluation.  For example, the thoughtless and selfish act of an estate developer in building right up to the edge of the cricket ground is evaluated as negative, implying that without this behaviour the legal dispute about cricket balls causing damage to the houses would not have arisen.



These five categories have been grouped together into two categories of Social Esteem and Social Sanction.  Normality, capacity and tenacity have been grouped together under Social Esteem because their positive values result in increased social reputation and public esteem while their negative values result in decrease or loss of social esteem.  To be “heroic” deserves praise or some form of public recognition, to be a “coward” attracts contempt.



Veracity and propriety have been grouped together under Social Sanction.  This is the domain of moral regulation – of right and wrong.  Positive values such as “right” and “ethical” are associated with compliance of moral and legal norms while negative values constitute a breach of the moral and legal order and may be punished.  In other words, to be stupid, lazy, incompetent is bad but it is neither immoral nor illegal, whereas deceit, dishonesty and corruption are a breach of legal norms and may have legal consequences.



JUDGEMENTS  TO  DO  WITH  SOCIAL  ADMIRATION OR  CONTEMPT

��SOCIAL  ESTEEM�POSITIVE

(ADMIRE/BE  CAPTIVATED  BY)�NEGATIVE

(HOLD  IN  CONTEMPT/PITY)

��Normality (Fate)

(usuality)

�normal, outstanding, lucky, remarkable�peculiar, odd, eccentric, unlucky, abnormal��Capacity

(ability)

�competent, powerful, witty�weak, incompetent, stupid, foolish, incapable��Tenacity (Resolve)

(inclination

�plucky, heroic, curious, resolute, self-reliant�cowardly, rash, apathetic, obstinate, vexatious, lazy, servile, complacent��

JUDGEMENTS  TO  DO  WITH  MORAL  RIGHT  AND  WRONG

��SOCIAL  SANCTION�INSTITUTIONAL  PRAISE�INSTITUTIONAL  BLAME

��Veracity (Truth)

(probability)

�honest, frank, real, genuine, credible�deceitful, fake, bogus, dishonest, deceptive��Propriety (Ethics)

(obligation)

�right, good, ethical, kind, generous, loyal, forgiving�wring, evil, sinful, mean, cruel, greedy, arrogant, corrupt��

Table 2.4: The system of judgement (after Iedema et al. 1994: 210-211)



White (1998) has devised the system of judgement in heteroglossic terms, that is, as a means to inscribe a heteroglossic position into a text.  By judging behaviour a writer takes an explicit stance towards that behaviour thereby confronting alternative positions which might assess the same behaviour differently.  



How behaviour is assessed is highly culture specific and dependent on social positioning.  For example, “eccentric” may be a value of negative normality when applied to an old female who lives alone with numerous cats and no other social contact.  By contrast, when applied to a successful barrister it may be a judgement of positive capacity - impressing the jury with his colourful argument and performance and getting verdicts for his clients.



The issue is further complicated by the fact that judgement is not always expressed explicitly (inscribed) .  Judgement can be evoked through implied norms and rules which may be attached to some apparently neutral, objective statement (tokens of judgment) (Iedema et al. 1994:215).  For example, the following two extracts from a judgment (the statement of facts) do not contain a single inscribed judgement value and yet each sentence individually and the whole text is a token of positive judgement.



Token of positive normality:

In summer time village cricket is the delight [affect] of everyone.  Nearly every village has its own cricket field where the young men play and the old men watch.  In the village of Lintz in County Durham they have their own ground, where they have played these last 70 years. ..... The village team play there on Saturdays and Sundays.  They belong to a league, competing with their neighbouring villages.  On other evenings after work they practice while the light lasts.



Token of positive propriety:

The cricket club then did everything possible to see that no balls went over.  In 1975, before the cricket season opened, they put up a very high protective fence.  The existing concrete fence was only six feet high.  They raised it to nearly 15 feet high by a galvanized chain-link fence.  It cost £700.  They could not raise it any higher because of the wind.  The cricket ground is 570 feet above sea level.  During the winter even this high fence was blown down on one occasion and had to be repaired at a cost of £400.  Not only did the club put up this high protective fence.  They told the batsmen to try to drive the balls low for four and hit them up for six.  This greatly reduced the number of balls that got into the gardens.  So much so that the rating authority no longer allowed any reduction in rates.



The value that is attached to a token of judgement is even more dependent on reader position than explicit judgement values.  Tokens of judgement assume that writer and reader share the same values and therefore attach the same judgement value to the behaviour.  In heteroglossic terms, with tokens of judgement the writer does not take an overt position and does not acknowledge heteroglossic diversity.  It would be virtually impossible to argue with the above texts other than accusing the writer of lying.



2.3.7.2	Appreciation: Evaluating Things Aesthetically

Appreciation is the system of resources for evaluating objects, performances and phenomena aesthetically and can be thought of as the institutionalisation of feelings in the context of propositions (Martin 1997, 2000).  It has developed out of research into the language of the visual arts and research into the role of evaluation in high school English essays (Rothery & Stenglin 2000).  Appreciation is organised around the categories: reaction, composition and valuation.  Each has a positive and a negative dimension.  Reaction has two subcategories: impact - the extent to which the object under evaluation grabs our attention) and quality - an assessment of an object’s likeability.



reaction: impact

‘did it grab me?’

�arresting, captivating, engaging

fascinating, exciting, moving�dull, boring, tedious

dry, ascetic, uninviting��reaction: quality

‘did I like it?’�lovely, beautiful, splendid

appealing, enchanting�plain, ugly

repulsive, revolting��

Composition also has two subcategories: balance and complexity.  Balance is an assessment of an object’s proportionality (‘did it hang together’) and composition is an assessment of complexity (‘was it hard to follow’).



composition: balance

‘did it hang together?’

�balanced, harmonious

symmetrical, proportional�unbalanced, discordant

contorted, distorted��composition: complexity

“was it hard to follow?”�simple, elegant

intricate, rich, detailed�ornamental, extravagant

monolithic, simplistic��

The third category, valuation, relates to the social significance of a product of phenomenon (‘was it worthwhile’).



valuation

‘was it worthwhile?’�challenging, profound

innovative, original�shallow, insignificant

conservative, reactionary��

The analysis of appreciation is complicated by two issues:  First, valuation is closely tied to field since the criteria what is worthwhile differ significantly between institutions.  What is valued in the visual arts is very different from what is valued in science.  In news reports, for example, criteria for valuation were social significance of phenomena (important, noteworthy, significant, crucial etc.) and harm caused (damaging, dangerous, unhealthy etc
.) (White 1998:
55)  



Secondly, like judgement, appreciation does not necessarily have to be realised through explicitly evaluative lexis but can be evoked through ideational tokens.  How these ideational tokens are read depends on the extent to which a reader has been apprenticed into institutional practices and the extent to which a reader is able and willing to align herself with these practices (Martin 1997, 2000).  It seems that the implicit evaluation in scientific writing (section 2.3.6) falls into this category, especially the evaluation of value (Hunston 1993).  Explicit evaluative lexis is avoided and the ideational tokens can be read as positive or negative evaluation only by a reader who is a member of the discourse community.  For example, Our results do not support the prediction of the balancing hypothesis (Hunston 1993: 63) is read by a scientist as negative evaluation.  If a hypothesis is not supported, it is a “bad” hypothesis.  However, this apparently factual statement can be read as a negative evaluation only by a reader who is familier with the institutional practices and the discourse of science.



A further complication arises from the use of grammatical metaphor, that is the construction of processes as things.  The question here is: Should appraisal be read congruently or metaphorically?  Is appraisal directed towards the congruent, that is the implied actor and his/ her doing, in which case it would be judgement which is at stake, or is appraisal directed towards the metaphorical, the product or phenomenon, in which case it would be appreciation which is at stake.  For example, in The hit was quite exceptional (the field is cricket and the cricket club’s responsibility for injury caused by the hit to an innocent bystander), is the reader positioned as a cricket enthusiast who admires the hit or as the neutral, objective, dispassionate discoverer of facts, and can these two conflicting reading positions be separated from each other?  For the cricket enthusiast, the hit could be evaluated as a process and in terms of positive impact (‘it did grab me’), hence appreciation.  The cricket enthusiast could also evaluate the hit in terms of player behaviour (‘he hit the ball exceptionally far’), hence judgement - social esteem - positive capacity.  Players who can hit the ball far are admired.  For the judge as the discoverer of facts which have to be related to the relevant legal rules, the fact that the hit was exceptional would be an assessment of negative normality, that is evaluation in terms of social sanction with legal consequences for the cricket club as well as the injured bystander.



2.3.7.3	Affect: Evaluating Emotions

Affect is the semantic resource to construe emotions.  The role of affect in appellate judgments is only minimal.  However, for completeness sake, a brief overview will be given.  Affect is classified along five dimensions (Martin 1997, 2000; see also Martin 1992: 533-536)



(i)	The first distinction is between positive and negative feelings, positive feelings being enjoyable, negative feelings being unpleasant.



	positive affect:	happy

	negative affect:	sad



Emotions such as sadness and anger might be considered by a psychologist as positive in the sense that they are a positive step towards the resolution of some conflict or trauma but they are still not enjoyable, therefore classified as negative.  



(ii)	The second criterion distinguishes between emotions as a surge of feeling or as an ongoing mental state:



	behavioural surge:		the boy laughed

	mental disposition:	the boy liked the present/the boy felt happy



(iii)	Are the feelings an undirected mood or are they directed at an external agency or a reaction to some external agency or event:



	undirected mood:		the boy was happy

	directed mood/reaction:	the boy liked the present

					the present pleased the boy



(iv)	Emotions can be graded according to their intensity along a cline:



	low:		the boy liked the present

	median:	the boy loved the present

	high:		the boy adored the present



(v)	Emotions are grouped into three major sets:



happiness/unhappiness�emotions relating to the pursuit of goals

�ennui, displeasure, curious, absorbed��security/insecurity�emotions relating to one’s well being

�anxious, fearful, confident, trusting��satisfaction/dissatisfaction�emotions relating to “affairs of the heart”

�laugh, cry, cheerful, miserable��

In addition to these five categories, Martin distinguishes between realis and irrealis values.  Realis values involve reactions to an event in the present or past while irrealis values relate to potential future events.  Irrealis values to not distinguish between positive and negative values.



	realis:		the boy loved the present

	irrealis:	the boy wants a present



The scope of affect has been extended by White (1998: 145-148) to include the semantic categories of purpose and desire/inclination:



	purpose:			She studied hard in order to succeed.

	desire/inclination:		She tried to please her mother.



This is motivated on heteroglossic grounds.  By claiming to have an insight into another person’s mental disposition and by reporting this insight, a writer expects agreement from the reader, hence negotiates reader solidarity.  He argues that emotional responses, like other responses are heteroglossically charged.  The emotional dimension of appraisal creates a space for the reader to share the writer’s emotional evaluation of a situation even if other aspects of evaluation may not be shared.  It allows the construal of some commonality between writer and reader despite their operating from divergent social positions.



2.3.7.4	Semantic Interaction of Appraisal Values

Because of their interaction and interconnectedness, the three systems of evaluation judgement, appreciation and affect have been grouped by White (1998: 153-154) together under the heading of attitude.  White’s argument is that to some extent all three are some kind of emotional response: judgement is the institutionalisation of feeling with respect to human behaviour and appreciation the institutionalisation of feeling with respect to products and processes.  As a result, the boundaries between the systems which comprise attitude can be fuzzy.  To evaluate an artefact as “interesting” involves an aesthetic evaluation (appreciation), an evaluation in terms of its creator’s capacity (judgement) as well as an emotional response on the part of the speaker/writer (affect).  The interconnectedness between appreciation, judgement and affect is represented in Figure 2.10.



�Judgement: ‘a boring speaker’



institutionalisation of feeling 

with respect to behaviour������

�����Affect: ‘he 

bores me’����

�����

Appreciation: ‘a boring speech’



institutionalisation of feeling 

with respect to products and processes��

Figure 2.10:	The affectual basis of judgement and appreciation (White 1998: 154)




2.3.7.5
	Graduation

The system of graduation is, in general terms, the system for turning the volume of evaluation up and down.  An extensive graduation system has been developed by White (1998) for the analysis of media news texts, which will be discussed below.  Graduation plays a vital role in appellate judgments in the construction of the facts as well as in the reasoning because it allows for intersubjective positioning without the use of explicit evaluative lexis.



In the first instance, White proposes a scaling of meanings along two clines: a cline of intensity with ‘high’ and ‘low’ as the extreme values, termed force, and a cline of category membership from ‘core’ to ‘marginal’, termed focus.  Furthermore, White introduces a distinction between explicit and implicit scaling.  Explicit scaling is realised through lexical items such as somewhat - quite - very - extremely, while implicit scaling fuses intensification values with a lexical item such as in like - love - adore.  Implicit scaling for intensity can occur across all values of appraisal (White 1998: 155-156):



��
low
�median�
high
��probabilisation:�possibly/may�probably/will�definitely/must��obligation:�
allowed/may
�supposed/will�
required/must
��extra-vocalise:�he suggests that�he says that�he insists that��appearance:�it seems��it’s obvious��proclaim:�I’d say��I declare��affect:�like�love�adore��judgement:
�she 
performed satis-factorily
�she 
performed
 well�she 
performed
 
brilliantly
�
�appreciation:�
attractive
�beautiful�
exquisit
��


2.3.7.5
.1	Force

While implicit scaling operates on a cline between high and low, explicit scaling in White’s 
model is further distinguished 
along three semantic dimensions:



i	grading versus amplification

ii	isolated versus infused

iii	experientialised versus interpersonalised.



Grading versus amplification constitutes the distinction between terms which form sets to specify degrees of intensity between high and low values: slightly - somewhat - rather - very - extremely (graders) and terms which indicate only high values of intensity such as bloody awful and skyrocket (amplifiers).



Grading in White’s model also includes ‘measure’.  He distinguishes here between counting, typically in the nominal group, where the experiential is foregrounded, and measure, where the interpersonal is foregrounded: “Measure can be understood as the application of scales of intensity to various modes of counting, and hence as its interpersonalisation – to assess some quantity as large or small is to relativise the utterance and therefore to foreground the role of the speaker’s subjectivity” (White 1998: 158).



Grading and amplifying values are further distinguished along two axes: isolating versus infused and experientialised versus interpersonalised.  Isolating values are realised through lexical items whose sole function it is to encode high, median and low grades of intensity (White 1998: 159):



grade:�slightly, very��amplify: colour:�bloody awful��amplify: repetition:�he laughed and laughed��

Infused values are realised through a single lexical item which codes degrees of intensity in addition to some experiential value.  The following subcategories have been distinguished (White 1998: 159-162):



amplify: metaphor�prices skyrocketed��amplify: quality�the car veered��amplify: evaluatory�desperate attempt, dramatic bid, key figure��amplify: universalise�all day long, endless talks��grade: measure�small, medium, large��amplify: measure plus�huge, gargantuan, minuscule��

In metaphorical amplifiers such as skyrocket and plummet amplification is fused with a material process.  Thus, skyrocket can be unpacked as rise very high very fast.  The same goes for the category quality, where the material process is fused with a circumstance of quality: the car veered is moved very abruptly.



The category evaluatory is typical to the register of journalism.  White classifies expressions such as damning evidence and a desperate bid as amplifiers rather than values of judgement, appreciation and affect because they have become so formulaic in journalism that they no longer function as individual lexical items.  Thus, damning evidence is not an evaluation of evidence in terms of judgement but it involves a heightened sense of impact, hence amplification.



Universal amplifiers intensify meanings through some kind of measure such as all day, everybody, with the difference that the expression of measure is not to be taken literally as an expression of measure.  Lord Denning’s opening sentences in his judgment in Miller v Jackson exemplifies this: 



	In summertime village cricket is the delight of everyone.  Nearly 
every
 village has its own cricket field where the young men play and the old men watch.



Here, “everyone”
 
and 
“nearly every village
”
 
cannot be taken as an expression of measure but
 are
 
an expression of heightening
 the affectual value of “delight”
 and the important of cricket to village life
 and to the writer.




Measure-plus (gargantuan, minuscule) is distinguished by White from measure for the following reason:  These values are already fused with a value of intensity, which is not the case with simple measure values.  Thus, it is possible to say ‘very large’ but not ‘very minuscule’.  Furthermore, measure is a grading value while measure-plus can only turn meaning up not down.  We can say “somewhat large” (grader) but not “somewhat minuscule” (amplifier).



The fused values have been grouped into two categories: experientialise and interpersonalise depending on which meaning is foregrounded.  Scaling is experientialised in the categories metaphor, quality and measure; scaling is interpersonalised in the categories evaluatory, universalise and measure plus (White 1998: 162).




The category 
‘
Force
’
 values plays an important role in legal judgements, in the construction of facts as well as in the reasoning stages.  However, it can alread
y be noted here that legal judg
ments do not draw on the full array of 
‘
F
orce
’
 values that are available.  Rather, the choices are skewed towards certain areas of the system and some values such as metaphor, evaluatory and measure-plus are not chosen at all.  Generally it can be said that intersubjective positioning through grading in legal judgements tends to be realised through experientialised values rather than interpersonalised values.


2.3.7.5
.2	Focus


‘
Focus
’
 is the application of scales of intensity to categories which are ungraded and ungradable.  It is the resource to scale meanings in terms of their valeur relationships, to ‘sharpen’ and ‘soften’ their valeur relationship.  ‘Sharpen’ locates items as ‘core’ values of some category while ‘soften’ locates items as marginal values of some category.  In other words, it is a resource to broaden or narrow terms which determine category membership.  Thus, in a true friend, category membership is scaled up, an item is located as a core member of the relevant category while in sort’v a friend, category membership has been scaled down or blurred; an item is located as a marginal member of the relevant category.




‘
Focus
’
 will prove to be an extremely important category in legal reasoning.  As discussed in 2.1 above, legal categories are indeterminate categories not clearly defined categories.  Legal categories have to be negotiated and re-negotiated with each new case: does a certain action (for example hitting a cricket ball out of the ground and breaking the windows of other people’s houses) fall into a legal category and if yes, which one.  The answer is not always obvious (if it was, the parties concerned would not have to go through the time consuming and expensive appeal process).  In the proceedings, opposing arguments will have been made which may have been supported by the same precedents or by conflicting precedents.  It is then through scaling the facts of a case in relation to legal categories and scaling an array of possible rules and precedents in relation to the case to be decided and in relation to each other that the judge can ultimately arrive at a ‘yes’ or ‘no’ decision about allowing
 or rejecting
 an appeal.




2.3.7.6
	Engagement



2.3.7.6
.1	A Topological Perspective

Recent work in SFL has broken considerable new ground in this area (Fuller 1995, White 1998).  In her work on discourse negotiation Fuller presents a semanticized theory of intertextuality, grounded in Bakhtin’s (1986) notion of ‘our-ownness’ and ‘otherness’ and his argument that all texts contain a range of perspectives from other texts.



Fuller’s (1995) theory of intertextuality privileges the negotiatory function of grammatical resources.  The term ‘negotiation’ is used for semantic systems in which an ‘other’ is explicitly or implicitly involved.  It highlights the fact that texts are intertextual constructs which consist, to varying degrees, of specific other texts and the fact that texts negotiate divergent intersubjective positions.  It is the space of ‘our-ownness’ and ‘otherness’ and degrees between the two that has motivated Fuller’s (1995) identification of the interaction between ideational and interpersonal resources to construe this space of discourse negotiation.



The negotiatory function, Fuller argues, requires an interrelated perspective of the construal of experiential reality (ideational resources) and the construal of intersubjective reality (interpersonal resources).  This perspective of interrelation is possible through a topological approach.  A topological approach describes units according to their similarities rather than their differences.  It is concerned with continuity rather than separateness. A topological approach enables us to explore the semantic commonalities of a wide array of lexicogrammatical resources thus allowing scaled relations between diverse lexicogrammatical categories which occupy a similar semantic space.



A topology, in mathematical terms, is a set of criteria for establishing degrees of nearness or proximity among members of some category.  It turns a ‘collection’ or a set of objects into a space defined by the relations of those objects.  Objects which are more alike by the criteria are represented in this space as being closer together; those which are less alike are further apart.  There can be multiple criteria, which may be more or less independent of one another, so that two texts, for instance, may be closer together in one dimension (say horizontal distance), but further apart in another (vertical distance).  What is essential, obviously, is our choice of the criteria, the parameters, that define similarity and difference on each dimension.

(Lemke 
cited in Martin & Matthiessen 1991:370
)




A space can extend along several clines.  Thus items can be close on one cline but far apart on another.  A topological approach provides the possibility to distinguish between high-level black-and-white differences as well as between shades of grey.



Fuller’s (1995) topological approach suggests a semantic relationship between diverse grammatical categories such as projection, modality, comment adjuncts and circumstances.  A semantic relationship between projection and modality has already been identified through grammatical metaphor (Halliday 1994: 354-363).  In this type a speaker’s opinion is coded not as an element of modality (There is probably no argument) but as a projecting clause (I think there is no argument).  That the latter is semantically not a projection can be seen from the tag: it is the projected clause which is tagged I think there is no argument - is there, not the projecting clause don’t I.  



The theory of grammatical metaphor as a resource for dialogue has been developed in two aspects.  Firstly, Fuller (1995: 137) argues that all projections have an interpersonal orientation in the sense that experiential content is attributed to an ‘other’.  Secondly, included in the lexicogrammatical resources for dialogue is also experiential metaphore such as argument or statement.  This makes it possible for a writer to imply experiential content without stating explicitly what was projected.



In addition, a semantic relationship is suggested between projection, modality and circumstances of angle.  Their semantic commonality is that all are concerned with sourcing a proposition as ‘other’ text or as a writer’s ‘own’ text:



	X said that Y had no argument

	According to X, Y had no argument

	I think that Y has no argument

	Y has probably no argument

	In my view, Y has no argument



This tells us that diverse ideational and interpersonal resources cover a similar semantic space.  However, it does not tell us how these diverse resources can be scaled in relation to each other.



To make the scaling of diverse grammatical resources possible, Fuller (1995) suggests several clines along which propositions can be located with respect to their negotiatory function.  Two of them will be discussed here because they are relevant to this study.  A cline of recontextualisation allows for the gradual merging of items from the congruent realisation and explicit marking of other text through projection, to the full assimilation and integration of the represented discourse into the representing discourse through nominalisation and downranking in the nominal group (Figure 2.11):



�	Representation

		Calder said “x is y”

		Calder reported that x was y

		Calder thought that x was y

		Calder’s claim that x is y is sound

		Calder considers X, Y

		Calder sees X as Y

		According to Calder X is Y

		In Calder’s theory X is Y

		X is Y

	Assimilation

	Figure 2.11:	Cline from representation to assimilation (Fuller 1995:182)



A further cline in this topological approach is the move from representation to probabilisation.  This cline concerns the possibilities and degrees of locating meanings as ideationally sourced (Lord Esher said, in Lord Esher’s words, the appellant’s submission, the evidence) or as interpersonally sourced, where the writer takes modal responsibility (I think, in my view, it is my opinion).  Thus, Fuller (1995: 187) argues, modality is not just concerned with a writer’s commitment towards certainty but linked to the discursive practices of a text: who is the socially validated source of knowledge: the writer’s I or an institutional authority.  This cline is presented in figure 2.12:



explicit 

i�deational 

source��

conflated source��implicit interpersonal source���������������A says X��I think that X

It’s possible that X��Probably X

Possibly X���

Figure 2.12: The space between ideational and interpersonal sourcing (Fuller 1995:188)



In summary, the point of Fuller’s (1995) argument is that diverse areas of the grammar such as projection, modality, circumstances and adjuncts occupy a similar semantic space and their semantic similarities can be mapped through a topological perspective.



Some of the issues here such as ‘other’ text, sourcing text, taking modal responsibility, representation versus assimilation and the interaction of ideational and interpersonal resources in construing these meanings are of vital importance for a linguistic account of legal reasoning.  Like authority in academic and technocratic discourses (Lemke 1987) and administrative discourse (Iedema 1995), authority in legal discourse is a form of power which is not simply enacted through modals of certainty and obligation but where intersubjective relations are recast as ideational ones.  As the discoverer and declarer of law the judge relies on ‘other’ texts.  ‘Other’ text may be allocated to an external source (another judge) and just speak for itself.  These texts constitute legal authority.  As the arbitrator of a specific dispute the judge needs to establish varying degrees of similarity and difference between assenting and dissenting precedents and the case to be decided.  Thus, judges need to maintain a careful balance between ‘otherness’ and ‘ownness’.




2.3.7.6
.2	A Heteroglossic Perspective

White’s model of engagement as “those resources by which a text references, involves and negotiates with the various alternative positions put at risk by a text’s meaning” (1998: 20) relies, like Fuller’s, on Bakhtin’s notion of intertextuality or heteroglossia as an alternative to approaches which interpret values of intersubjective positioning as vagueness, hedging, face saving, truth value and in terms of subjectivity versus objectivity (for a detailed discussion see White 1998: 20-32).  There are several reasons for this.  Firstly, White argues, it is not the overriding purpose of communication to exchange truth functional values and to indicate commitment to these values or a lack thereof.  White sees these approaches as giving undue weight to the experiential metafunction and not enough to the interpersonal.  In SFL metafunctional theory, an utterance construes experiential and social reality simultaneously.  Secondly, in these approaches speaker and listener are construed in individualised terms not in social terms.  White prefers a heteroglossic approach also as a more suitable model for written texts, where there is no immediate, direct contact between interactants and for the exchange of information rather than goods and services.  As an alternative, White (1998) proposes an intertextual view to modal, evidential and hedging values which construes meaning making in social rather than individualised terms and which emphasises the interpersonal rather than the experiential.  Furthermore, White’s model is audience oriented rather than speaker oriented and emphasises the negotiation of meaning with actual and potential audiences rather than the exchange of truth statements.



Under the heteroglossic perspective, rather than necessarily reflecting the speaker’s state of knowledge, it [a modal value] can additionally or alternatively be seen as signalling that the meanings at stake are subject to heteroglossic negotiation.  It may have no connection at all with doubt or vagueness, being used, instead, to acknowledge the contentiousness of a particular position, the willingness of the speaker to negotiate with those who hold a different view, or the deference of the speaker for those alternative views.

(White 1998:29-30)



White acknowledges that modals can express genuine uncertainty, but he argues that they might also indicate the contentiousness of a particular position, the willingness to negotiate or deference for alternative view.  Thus, he concludes, modals and other “hedging” values open up the semantic potential of a text: they might invite or foreclose the negotiation of alternative positions.



And this is what is at stake in legal reasoning.  For example, the order in appellate judgments is typically modalised in some form (I think ..., in my view ..., in my opinion ..., I agree that the appeal should be allowed) (see Maley 1989).  These values of modality cannot be construed as an indication of uncertainty, vagueness or lack of commitment on the part of the judge for historical and institutional reasons.  Histori
c
ally, appellate court judges were not the actual decision makers but advisors only to the monarch, giving an opinion (Maley 1989: endnote 1).  Institutionally, appellate court judges have the power to send human beings to prison, to the death chamber, force them to pay large amounts of compensation, decide 
whether
 they are 
entitled to receive compensation and so forth.  In view of the coercive nature of judgments and their social consequences there can be no uncertainty, vagueness or lack of commitment to such modalised statements.  Rather, modal values need to be understood in negotiatory terms.  Legal decisions are often contentious.  That is why a system of appeal exists.  Secondly, appellate court decisions are majority decisions and each individual judge will declare the law as he understands it.  This entails potential disagreement and divergent opinions.  Thus, I think the appeal should be allowed is not an expression of uncertainty but represents an individual’s decisions and opens up a space for divergent decisions of colleagues on the same bench.  Finally, a negotiatory position can also be justified by the nature of the common law.  The common law relies on precedent and in complex decisions, precedents and legal principles can be found for either position.  In fact, the same precedent may be used by both parties in their arguments.  A heteroglossic position acknowledges these alternative possibilities.



Building on Fuller’s (1995) topology of discourse negotiation, White (1998) is able to integrate a very diverse range of lexicogrammatical resources such as modality, projection, concession, causality and negation into a system to negotiate heteroglossic diversity.  Two distinctions are fundamental here, the distinction between propositions and proposals, and the distinction between promoting and demoting heteroglossic diversity.



The distinction between the exchange of information (propositions) and the exchange of goods & services (proposals) is significant for the semantics of heteroglossic diversity.  The negotiation of propositions involves the negotiation of agreement, while the negotiation of proposals involves the negotiation of compliance.  On this basis White concludes that “strictly speaking, then, the choice between information and interaction is not an option within the engagement system itself, but an environmental variable (1998: 116).



The issue is somewhat complicated by the semantics of proposals in written texts in general, where there is no immediate interaction between writer and audience, and the grammatical realisation of proposals.  Legal discourse, although concerned with the control of social behaviour, does not realise demands congruently as imperatives but as information giving statements.  Both statute law and common law are directed primarily at people with legal training and the primary communicative purpose is not to negotiate compliance with the general public but to negotiate agreement among lawyers.  What is negotiated here is not the behaviour of the litigants but agreement with the judge’s fellow judges, as in the following extract from Lord Porter’s judgment in Bolton v Stone:



It is not enough that the event should be such as can reasonably be foreseen.  The further result that injury is likely to follow must also be such as a reasonable man would contemplate before he can be convicted of actionable negligence.  Nor is the remote possibility of injury occurring enough.  There must be sufficient probability to lead a reasonable man to anticipate it.  



The same applies for statutes.  Statues are not realised as commands telling people “don’t kill” but as information giving statements:



A man is prima facie guilty of manslaughter if he, without having an intention to kill or do griveous bodily harm, kills another by an act which is both unlawful and dangerous.  (New South Wales Crimes Act 1900)



The reply to this would not be some action by a person about to kill another person but agreement or disagreement in the courtroom: a man is guilty or a man is not guilty of manslaughter.



The other fundamental distinction concerns the distinction between promoting or demoting heteroglossic diversity.  Here we ask: Does a writer acknowledge or ignore possible alternative positions; does a writer encourage or discourage heteroglossic diversity.  A monoglossic position is realised through the positive declarative:



My Lords, this is an appeal from a judgment of the Court of Appeal reversing a decision of Oliver J.

On August 9, 1947, Miss Stone, the respondent, was injured by a cricket ball while standing on the highway outside her house, 10 Beckenham Road, Cheetham Hill.  



The commonsense view, and White (1998) takes issue with this, would describe these statements as factual, objective, neutral.  What is central to White’s argument, and will be to this thesis, is that this commonsense perspective ignores the fact that utterances do not exist in social isolation from their context and from other possible utterances that could have been made.  Thus, the positive declarative is not interpreted as factual or a commitment to some truth value but as a statement that either excludes any possible alternatives or that anticipates agreement with its audience.  In the context of appellate judgments, then, these statements have been agreed on by the parties and are not contested in the appeal.



The category heterogloss has been divided into meanings which explicitly introduce external sources into a text and mark them as such (extra-vocalisation) and meanings with fuse heteroglossic diversity with a writer’s voice (intra-vocalisation).  Extra-vocalisation can directly insert other text through direct speech or assimilate it to varying degrees into a writer’s own text.



Heterogloss: extra-vocalise: insert:

Lord Reid said: “If cricket cannot be played on a ground without creating a substantial risk, then it should not be played at all.”

	Lord Reid’s words are: “.....”

	In the words of Lord Reid: “.....”



Heterogloss: extra-vocalise: assimilate:

Lord Reid said that if cricket could not be played on a ground without creating a substantial risk, ...

	According to Lord Reid, cricket should not be played on a ground if...

	Lord Reid’s dictum that cricket should not be played on a ground if .....

	Lord Reid’s dictum does not apply here.



What this typological model does not acknowledge, even though it is based on Fuller’s (1995) topological model, is the fact that utterances can be assimilated into a text to varying degrees.  Thus, indirect speech still marks the assimilated text as represented text whereas in dictum the represented text is no longer present.



Intra-vocalisation refers to those utterances where heteroglossic diversity is inscribed in a writer’s own utterances.  The term “intra-vocalise” indicates that an author, from her own position, acknowledges or anticipates an alternative position to her own.  This category 
is further subdivided into and 
‘
open
’
 and a 
‘
close
’
 category.  The subsystem ‘open’ comprises those resources which facilitate the negotiation of diverse heteroglossic positions:



intra-vocalise:open: probabilise:

	Perhaps the Premier viewed the documents

	The Premier may have viewed the documents



intra-vocalise:open: appearance:

	It seems the Premier viewed the documents

	Apparently the Premier viewed the documents



intra-vocalise:open: hearsay:

	It’s said the Premier viewed the documents

	Reportedly, the Premier viewed the document

(White 1998: 129)



This category ‘open’ is realised through an array of grammatical resources which serve a similar rhetorical function, that is to make explicit alternative positions.  The last category, ‘hearsay’ requires some explanation.  White distinguishes between structures such as it’s said that and X said that (extra-vocalisation) on the following grounds.  ‘Hearsay’ may be realised through similar grammatical resources as ‘probabilise’ and ‘appearance’:



comment adjuncts:		possibly - seemingly - reportedly

relationals:		it’s certain that - it’s apparent that - it’s said that

adjectives:	a possible mistake - an apparent mistake - an alleged mistake.



In legal reasoning, however, the category ‘hearsay’ as intra-vocalisation seems problematic.  Take, for example, the following:



It is said that the law of England and Scotland is that the poisoned consumer has no remedy against the negligent manufacturer.  If this were the result of the authorities, I should consider the result a grave defect in the law, and so contrary to principle that I should hesitate long before following any decision to that effect which had not the authority of the House.  (Lord Atkin in Donogue v Stevenson, emphasis added)



While there is no doubt a situation of heteroglossic negotiation here, a gloss such as Reportedly, the law of England and Scotland is, or The alleged law of England and Scotland is does not seem satisfactory. The potential sayer appears in the second sentence, that is the authorities.  We could now realise these semantics in the grammar more congruently with an explicit sayer:



Some authorities seem to say that the law of England and Scotland is that the poisoned consumer has no remedy against the negligent manufacturer.  If the authorities really said this, I should consider the result a grave defect in the law, and so contrary to principle that I should hesitate long before following any decision to that effect which had not the authority of the House.



Lord Atkin’s problem here is a conflict between the authorities, which he is obliged follow, and the heteroglossic position that alternative interpretations of these authorities may be available.  However, for the judge as the declarer of existing law, a possible alternative must be attributed to the law, or in heteroglossic terms, it must be attributed to an external source of law, hence extra-vocalisation.  At the same time,  heteroglossic negotiation of the potential external source is inscribed in the judge’s words: I should consider the result a grave defect in the law and I should hesitate long.  The heteroglossic negotiation of authority requires a very careful manouevre and interaction of extra-vocalisation and intra-vocalistion values.



The second intra-vocalisation subsystem, ‘close’, in some way acknowledges the possible existence of diverse positions but then suppresses them – that is any heteroglossic dialogue is ‘closed down’.  To close down heteroglossic diversity, a speaker/writer can challenge the listener/reader by increasing the interpersonal cost of rejecting a speaker/writer/s position (‘proclaim’) either through interpolating himself into the text as a source (‘pronounce’) or by characterising an utterance as uncontentious (‘expect’):



close:proclaim:pronounce:

The Premier did view the documents

Really, the Premier viewed the documents.



close:proclaim:expect:

The Premier, of course, viewed the documents

Predictably, the Premier viewed the documents

(White 1998: 129)



The writer can also close down heteroglossic dialogue by explicit or implicit reference to a contrary positions (‘disclaim’) and reject this position. Under ‘deny’ the negative is construed as carrying a greater interpersonal charge than the positive since it invokes the positive as an alternative.  Under ‘counter-expect’ an alternative is provided but then suppressed.



close:disclaim:deny:

It’s not true the Premier viewed the documents

At no time did the Premier view the documents

The Premier didn’t view the documents

I deny the Premier viewed the documents



close:disclaim:counter-expect:

Amazingly, the Premier has resigned this morning

(White 1998: 129)



In summary, within the intra-vocalisation category ‘close’, the subsystem ‘disclaim’ acknowledges the existence of an alternative but the alternative is rejected.  By contrast, the subsystem ‘proclaim’ acknowledges the existence of an alternative and signals preference of one alternative over another.



One further distinction with the subsystem ‘close’ needs to be discussed, that is the distinction between inter-textual and intra-textual negotiation.  All the systems and subsystems discussed above set up a dialogue between a text and other, external texts.  They are therefore resources for intertextual negotiation.  However, a text can also negotiate alternatives within its own utterances – intra-textual negotiation.  For example:



inter-textual denial:	The Premier didn’t see the documents.

intra-textual denial:	Rather than destroying the damning evidence, he kept it in a safe.



This distinction between inter- and intra-textual negotiation applies also to the categories ‘expect’ and ‘counter-expect’.  White (following Martin 1992: 193-202) argues for a conflation of the logical and interpersonal metafunctions in conjunctions such as because, so (‘expect’) and although, yet, but, nevertheless (‘counter-expect’).  The argument is that a cause/effect relationship is expected but then frustrated (‘counter-expect’).  The key point to White’s argument here is the interpretation of logical relations in Bakhtinian terms of a dialogue – a text entering into a dialogue with its own propositions.  The subsystems ‘expect’ (‘proclaim’) and ‘counter-expect’ (‘disclaim’) can be exemplified as follows:



inter-textual expect:		The Premier, of course, viewed the documents

				Predictably, the Premier viewed the documents

intra-textual expect:		Because the documents were important, the Premier read them

inter-textual counter-expect:	Amazingly, the Premier has resigned this morning

intra-textual counter-expect:	Although the Premier was busy, she read the documents

				The Premier was busy, yet she read the documents thoroughly

(White 1998:137-143)



The typological distinction between inter-textual and intra-textual negotiation seems somewhat problematic in legal discourse.  While there are instances where the distinction is clear and unproblematic, there are also instances where inter- and intra-textual negotiation are fused, or at least blurred.  Take the following example from a criminal trial (Osland v The Queen):



Mrs. O. and David A. both gave evidence at the trial. Neither disputed that they dug a grave, although they called it “a hole”; .....



At one level, an external text has been integrated into the judges’ text, an instance of extra-vocalisation:



�Neither disputed�

extra-vocalise�that they dug a grave,

��although they called it “a hole”;



Here the conjunction although sets up a negotiatory relationship between two texts: the judges’ (they dug a grave
) and the defendants
’
 (we dug a hole).  Hence logical connector
s
 can operate as heteroglossic negotiation intra- as well as extra-textually.



	Our text:		(We say) they dug a grave

	External text:	although the defendants said they dug “a hole”



Another interesting point here is the interaction between extra-vocalisation and intra-vocalisation.  For the projected clause the option ‘deny’ has been chosen in the deictic neither and in the implied negative in the verb dispute.  The judges could equally have written:  Both defendants admitted that ...  Then there is an instance of extra-vocalisation: assimilation:  an external text has been integrated into the text.  However, the reader gets to see this external text through the writer’s eyes, so to speak – “they dug a grave”.  Then there is a relationship of counter-expectation between the assimilated text (the judges’ words) and the defendants’ actual words.  Finally, and this is not part of White’s model, there is the order of proposition and possible alternative.  As the proposition stands, the defendants’ words (a hole) are presented as an alternative to the judges’ words (a grave).  It is the judges’ words which receive prominence and which present the accepted version of events, with the defendants’ words as a possible alternative, not vice versa.



	(We say) Neither disputed that they dug a grave although they call it “a hole”

	rather than:

	Neither disputed that they dug a hole although we call it “a grave”.



So far we have considered the engagement options for information exchanges.  The same options apply to proposals.  Similar to the proposition The Premier viewed the documents, the proposal The Premier must view the documents is a monoglossic utterance in the sense that it ignores heteroglossic diversity and assumes solidarity with the reader.  What is at stake here is agreement on the part of the reader with the proposition, not compliance on the part of the Premier with the proposal.  This becomes clearer with increasingly metaphorical realisations of proposals, as can be seen from the following extract from Lord Denning’s judgment in Miller v Jackson (emphasis added):



Lord Wright in Sedleigh-Denfield v. O'Callagan ... said: "A balance has to be maintained between the right of the occupier to do what he likes with his own and the right of his neighbour not to be interfered with."  In this case it is our task to balance the right of the cricket club to continue playing cricket on their cricket ground, as against the right of the householder not to be interfered with.



The command has been “de-modulated” (Iedema 1995) from a proposal we must balance the right of the cricket club against the right of the householder into an unnegotiated monoglossic proposition it is our task to balance ....  This is motivated and reinforced by the extra-vocalisation option in the preceding sentence “Lord Wright in Sedleigh-Denfield v. O'Callagan ... said...”.  Authority cannot be tampered with; the judge declares the relevant legal rules and principles as stated in the authorities and applies them to the present case.  Taking a heteroglossic alternative position in these circumstances would be extremely difficult.



The heteroglossic options as they apply to proposals will be exemplified here only briefly (White 1998: 144):



extravocalise: insert:

He said: “The Premier viewed the documents/ He said: “The Premier should view the documents



intra-vocalise: probabilise:

Perhaps the Premier viewed the documents/ Perhaps the Premier should view the documents



intra-vocalise: expect:

The Premier, of course, viewed the documents/ The Premier, of course, should view the documents



intra-vocalise: deny:

The Premier didn’t view the documents/ The Premier shouldn’t view the documents



In conclusion, the engagement system presents a powerful tool to map the patterns of interpersonal positioning and negotiation in judgments and the dynamics of legal reasoning.




2.3.7.7
	Appraisal Across Fields and Genres



Different fields of discourse and different genres make different selections from the appraisal system.  In secondary school history texts different appraisal patterns have been found in explanations, arguments and chronicling genres (Coffin 1997).  Explanations, which are concerned with assessing and weighing up the significance of events, seem to prefer appreciation values.  In arguments, the dominant kind of appraisal is the engagement value modality – claims about the past become open to challenge and alternative interpretations.  And in a third genre, the chronicling genres, the appraisal choices are made mainly from the judgement system.  In these genres there is also a patterning of inscribed and evoked judgement through the generic stages of the text.  Tokens of judgement make it possible for the writer to make evaluations and at the same time maintain the appearance of objectivity.



It is this delicate interplay of interpersonal and ideational meaning at the level of discourse semantics which serves to construct a record of the past which appears objective, factual and logical but which, in fact, constucts a particular and therefore subjective perspective or interpretation.  The writer appears to be letting events ‘speak for themselves’ but at the same time colours them with a significance that is ideological.

(Coffin 1997: 208)



A tendency for groups of texts to make use of particular 
appraisal
 values has also been noted in print media news reports (White 1997, 1998).  One prominent characteristic is what has been termed the “syndrome of intensification” – that is the consistent use of high intensity values (White 1998: 165).  While news reports avoid overtly interpersonal realisations of high 
‘
force
’
 values, there seems to be a clustering of intensification values where 
‘
force
’
 is fused with experiential values.  A further characteristic of appraisal choices in news reports is the absence of inscribed judgement values.  If judgement values are inscribed at all, they are attributed to an external source.  Finally, with respect to engagement values, news reports seem to make few selections from the system ‘open’ and thus appear less open to heteroglossic diversity.



There are also patterns of intensification with respect to the generic structure of news reports (White 1997).  The nucleus, consisting of headline and lead, shows the highest concentration of intensification.  While intensification can be found anywhere in the text, the nucleus typically provides a peak of intensification and in the following stages intensification usually diminishes or disappears altogether.



It will be shown in chapter
s
 4
 and 5
 that legal judgments, too, make distinct selections from the appraisal system.  These selections are not random but are made in relation to the rhetorical purpose of legal reasoning and the institutional role of judgments and judges.  Appellate judgments draw only to a very limited degree on values of judgment, appreciation and affect but a great deal on engagement and graduation.





� One exception among textbook writers is Enright (1988 and 1995).  Both books have a whole chapter on judicial choice.

� A 
definition of 
obiter dicta
 is: “a mere saying by the way, a chance remark, which is not binding upon future courts, though it may be respected according to the reputation of the judge, the eminence of the court, and the circumstances in which it came to be pronounced.” (Williams 1982:77)

� That is the ratio decidendi.

� For Gee this is Discourses with a capital D

� In Fairclough (1992) the former is also referred to as manifest intertextuality, the latter as constitutive intertextuality (or interdiscursivity).

� There is some divergence in the terminology between Iedema et al. on the one hand and Martin and White on the other hand.  I have adopted the terminology of Martin and White.  Here Iedema et al.’s earlier terminology is given in brackets.
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